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The industrial production index of the Federal Reserve 
Board continued to rise, and in January it stood at 131 
per cent of the 1947-1949 average. This is considerably 
above the 123 low of last year. 


Expenditures for total new construction, seasonally 
adjusted, were at an annual rate in excess of $40 bil- 
lion in January. This is one-sixth larger than a year 
ago. The total new residential construction is valued 
at $1,299 million, seasonally adjusted. 


The average workweek and average weekly earnings 
are down from December. The average week in manu- 
facturing in January is 40.2 hours. The hours are 
longer in durable goods (40.9) and lower in non- 
durable goods (39.2). The average weekly earnings 
from manufacturing are $73.97, down from December. 
The average hourly earnings, at current prices, in all 
manufacturing are $1.84. 


In January the labor force equaled 63,497,000. This is 
down from December. Unemployment stands ai 5.3 
per cent of the civilian labor force (3,347,000). Insured 
unemployment is estimated at 2,201,000. 


Preliminary figures for 1954 indicate that last year’s 
personal income reached $286.5 billion, rising in De- 
cember to a peak of $291 billion. Personal tax liability 
was $33.1 billion, and disposable income in the fourth 
quarter of 1954 equaled $255.9 billion. In the fourth 
quarter of 1953, disposable personal income was $251.2 
billion. The amount of 1954 personal savings ($18.2 
billion, fourth quarter) was down from $21.5 billion of 
the same quarter of 1953. 


The fourth-quarter figures of 1954 show 1954 profit to 
be $37 billion, corporate dividends $10.4 billion and 
corporate tax liability $18.2 billion. 
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An Alternative Approach 


to Minimum Wage Fixing 


By GERTRUDE G. SCHROEDER 


HE QUESTION of whether or not the 

net economic effects of a legal minimum 
wage are beneficial or detrimental to the 
welfare of low-paid workers has long been 
debated by economists and policymakers. 
On the one hand, it is argued that a man- 
datory minimum wage does not raise the 
wages of marginal workers, but merely 
results in their becoming unemployed, since 
they cannot and will not be paid more than 
their economic worth to the employer. On 
the other hand, proponents of a minimum 
wage maintain that it results in higher 
wages for low-paid workers and that em- 
ployers will adjust to the increased-wage 
bill primarily by raising prices and improv- 


ing efficiency rather than by laying off em- 
ployees." Empirical studies of the effects 
of a legal minimum wage are few and, for 
purposes of settling this controversy, are 
inconclusive in results, primarily because 
the effects of the minimum on earnings and 
employment could not be isolated from 
those of more general conditions influencing 
the level of economic activity.” In any 
event, adoption of minimum wage laws by 
federal and state legislatures would seem 
to mean that policymakers have judged 
such legislation to be beneficial, on the 
whole, to the groups for whose protection 
it is designed. Minimum wage laws un- 
doubtedly occupy a permanent place on the 





'The pros and cons of a legal minimum wage 
are covered in the following: M. Bronfenbren- 
ner, ‘‘Minimum Wages, Unemployability, and 
Relief, a Theoretical Note,’’ Southern Economic 
Journal, July, 1943, pp. 252-259; Weir M. Brown, 
“Some Effects of a Minimum Wage upon the 
Economy as a Whole,’”’ American Economic 
Review, March, 1940, pp. 98-107; Chamber of 
Commerce of the United States, The Economics 
of Minimum Wage Legislation, a Report, (Wash- 
ington, 1947); George Stigler, ‘‘The Economics 
of Minimum Wage Legislation,’’ American Eco- 
nomic Review, June, 1946, pp. 358-365; Gustav 
Peck, Economic Factors in Statutory Minimum 
Wages (Washington, United States Government 
Printing Office, 1948). 

Studies of the impact of the federal mini- 
Mum wage during the years 1938-1941 and of 
the increase effective in January, 1950, do show 
that during periods of rising activity, low-wage 
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industries were able to make substantial wage 
increases to comply with the legally required 
rates without significantly adverse effects on 
production, employment, or plant mortality. 
See: Harry Douty, ‘“‘Minimum Wage Regula- 
tion in the Seamless Hosiery Industry,’’ South- 
ern Economic Journal,October, 1941, pp. 176-190; 
Harry Douty, “Some Effects of Wage Orders 
Under the Fair Labor Standards Act,’’ Ameri- 
can Labor Legislation Review, December, 1942, 
pp. 171-175; Harry Douty and James F. Walker, 
“Effects of Minimum Wage in Southern Saw- 
mills,’’ 73 Monthly Labor Review 313 (Septem- 
ber, 1950); United States Bureau of Labor 
Statistics, Wage Structure Bulletins, Series 2, 
No. 76 (Lumber in the South), No. 77 (Ferti- 
lizer) and No. 80 (Men’s Dress Shirts and 
Nightwear); Wage and Hour and Public Con- 
tracts Divisions, Annual Reports, 1941 and 1950. 


147 











The author was formerly employed as 
economist with the Wage and Hour 
and Public Contracts Divisions of 
the United States Department of 
Labor. The views expressed in this 
article are those of the author. 





roster of welfare legislation in this country, 
reflecting the view of legislators that in- 
dustry must contrive in one way or another 
to pay a wage at least as high as some 
“minimum” considered “fair” or “decent” 
by American standards. It is appropriate, 
then, to review the current status of mini- 
mum wage legislation and administration 
with respect to its adequacy as protective 
labor legislation and to consider an alter- 
native approach that might result in im- 
proved performance. 


Present Scope of Federal Law 


Over the years since 1900 a dual system 
of minimum wage legislation has developed 
in this country. On the one hand, there are 
the laws and wage order programs adopted 
by about half the states and, on the other, 
there is the federal Fair Labor Standards 
Act, which applies in all states. The fed- 
eral law was first adopted in 1938, with 
the only major amendments having been 
enacted in 1949.5 As now in effect, the 
law requires payment of a minimum wage 
of 75 cents per hour, but applicability of 
the law is severely limited by two types 
of provisions included in the statute. In 
the first place, the statute applies only to 
employees who are actually engaged in 
commerce or in the production of goods 
for commerce. Thus, whether or not an 
employer must pay the minimum rate is 
determined separately for each employee 
based on the kind of work actually done 
by him. Applicability of the act is limited 
further by a series of 15. specific exemp- 
tions (Section 13), the most significant numeri- 
cally being those concerned with executive, 
administrative and professional employees and 
outside salesmen (Section 13(a)(1)), agri- 
cultural workers (Section 13(a)(6)) and 
employees in retail trade and service estab- 





lishments (Section 13(a)(2)). In September, 
1953, of a total of 48 million private wag: 
and salary workers, 33 million, or about 
two thirds, were within the scope of the 
act in that they were engaged in commerce 
or in the production of goods for commerce.‘ 
Thus, 15 million workers are outside the 
purview of the act altogether, and an addi- 
tional nine million are specifically exempted 
under the 15 separate exclusions of Section 
13, even though they are clearly engaged 
in interstate commerce or in producing 
goods for commerce. The total number 
of wage and salary workers excluded from 
the act, then, is 24 million and, conversely, 
the number subject to its minimum wage 
provisions is also 24 million. 


For purposes of assessing the adequacy 
of coverage of the federal law and the 
minimum wage protection afforded thereby, 
it is important to know which major in- 
dustries and groups of employees are sub- 
ject to the law and which ones are excluded. 
Manufacturing industries account for by far 
the largest group of employees who are 
subject to the act’s minimum wage provi- 
sions; in September, 1953, they numbered 
15.4 million and comprised nearly two 
thirds of the total. Next in importance are 
the transportation, communication and utilities 
industries, with 3.4 million; wholesale trade, 
with 1.9 million; and finance, insurance and 
real estate, with one million. Of the 24 
million employees not subject to the act— 
either because they are not engaged in inter- 
state commerce or because they are specifi- 
cally excluded—the largest single group is 
comprised of the six million employees in retail 
trade. The next most numerous group is 
made up of the 4.3 million workers in a 
wide variety of service trades. Next in 
order of importance are: four million execu- 
tive, administrative and professional em- 
ployees and outside salesmen engaged in 
interstate activities but exempted under Section 
13(a) (1); three million agricultural workers; 
2.1 million construction workers; and two mil- 
lion domestic servants in private households.’ 


Present Scope of State Laws 


Though minimum wage legislation in the 
states antedated federal action in the field 
by more than a score of years, such legisla- 





* Pub. L. 718, 75th Cong., 3d Sess. (June 25, 
1938), and Pub. L. 393, 8ist Cong., 1st Sess. 
(October 26, 1949). 

* Estimates of coverage and exemptions under 
the Fair Labor Standards Act were obtained 
from the Wage and Hour and Public Contracts 
Divisions of the United States Department of 
Labor. They represent the latest revisions of 
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estimates made in 1950 and published in the 
Thirty-eighth Annual Report of the Secretary of 
Labor (1950), p. 273, Tables 13a and 13b. 

* The figures for construction and the service 
trades include a small number of executive, 
administrative and professional employees and 
outside salesmen who are also included in the 
total figure given for that group. 
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tion is far from universal among the states. 
As of mid-1954 only 26 states and the Dis- 
trict of Columbia had minimum wage laws 
on their statute books.* For the most part, 
these laws authorize minimum wage protec- 
tion only for women and minors. Four 
laws apply to women and girls exclusively, 
while 18 apply to women and to minors of 
both sexes, with minors being defined as 
“persons under 18” in some states and 
“persons under 21” in others. Connecticut, 
Massachusetts and New Hampshire provide 
coverage for both men and women, and the 
laws of New York and Rhode Island 
stipulate that no man shall be employed 
under conditions less favorable than those 
applicable to women as prescribed in mini- 
mum wage orders. The range of industries 
and occupations covered also differs con- 
siderably among the states. While seven 
of the states extend coverage to all in- 
dustries and occupations,” Maine’s law ap- 
plies only to a single industry—fish packing 
—and that of South Dakota covers a 
limited number of designated types of estab- 
lishments. The rest of the state laws apply 
to all economic activities except.those explicitly 
exempted by terms of the statutes. In eight 
states,® agriculture and domestic service 
alone are excluded, while the others pro- 
vide a variety of exemptions, the most 
common being employment by religious, 
educational or charitable organizations, public 
employment and employment subject to the 
federal Fair Labor Standards Act. While 
the occupational coverage of most state 
statutes is quite broad, 20 of them provide 
for the actual setting of minimum wage 
rates on an industry or occupational basis 
by designated administrative agents. The 
procedures required nearly always involve 
the convening of tripartite wage boards 
representative of employers, employees and 
the public. For this reason, the range of 
activities for which minimum rates are 
actually in effect in the states is much 
narrower than the range permitted by 








statutes. No rates are currently in effect 
in Kansas, Louisiana, Maine or Oklahoma— 
although these states have minimum wage 
laws—either because the laws are involved 
in court proceedings or because the state 
legislature has failed to provide funds to 
administer the law. 


State minimum wage laws are of three 
basic types: (1) those with minimum wage 
rates set in the statute, (2) those having 
a fixed statutory rate combined with pro- 
vision for a wage order system of rate 
fixing and (3) those providing solely for 
a wage order procedure for setting rates. 
Nevada and South Dakota have adopted 
the first type. Arkansas, Connecticut, Massa- 
chusetts and New Hampshire have selected 
the second, and the rest of the states have 
chosen the third alternative. As might be 
expected, wide differences exist among the 
states in the level of rates set by statute 
and in wage orders. At mid-1954 the follow- 
ing minimum rates were established in the 
six states with statutory rates: Arkansas, 
$1.25 for an eight-hour day; Connecticut 
and Nevada, 75 cents per hour; Massachusetts, 
65 cents per hour in industries for which 
wage orders have been issued and 75 cents 
per hour for all other activities covered 
by the law; New Hampshire, 60 cents per 
hour for experienced workers (with certain 
minor exceptions); and South Dakota, $15 
per week in cities with 2,500 or more 
inhabitants and $12 per week in cities under 
2,500. Arkansas’ rate has not been changed 
by the legislature since 1915, and South 
Dakota’s rate was set in 1943; the rates in 
effect in the other states were fixed during 
the years 1951-1953. 


Some 129 wage orders covering a variety 
of activities are currently in effect in 19 states 
and the District of Columbia," and are dis- 
tributed among industries as follows: manu- 
facturing and processing industries, 34 orders ;” 
laundry and dry cleaning, 25; public house- 
keeping, 20; retail trade or mercantile, 14; 





°*A rather extended discussion of the status 
of state minimum wage programs is given here 
because, to the author’s knowledge, this type 
of summary information is not generally avail- 
able in the literature. For additional details 
beyond those given here concerning state mini- 
Mum wage laws and orders see: United States 
Department of Labor, Women’s Bureau, State 
Minimum Wage Laws and Orders, Bulletin No. 
247 and supplements. 

7 The states are California, Colorado, Kansas, 
Oregon. Utah, Washington and Wisconsin. 

* The states are Minnesota, New Hampshire, 
New York, North Dakota, Rhode Island, Illinois, 
Arizona and Ohio. The District of Columbia 
exempts domestic service only. 
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® Arkansas has never issued wage orders under 
its enabling law, and Connecticut has only one 
order that provides a rate higher than that set 
by statute. 

” The rate set in the original law applied to 
a nine-hour day, but was made applicable to 
an eight-hour day in 1943 by a ruling of the 
state’s attorney general. 

11In addition to these 129 orders relating to 
specified industries or occupations, several states 
have issued separate orders applying to minors 
in all covered industries, and administrative 
orders of one kind or another. 

“2 California has issued a single order for man- 
ufacturing and mercantile activities, and the 
District of Columbia has a combined order for 
manufacturing and wholesaling. 
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beauty culture, 12; amusement and recrea- 
tion, four; office and related occupations, 
four; and all others, 16. The last-named 
category includes orders covering a mis- 
cellany of activities and also a few “catch- 
all” orders applicable to all occupations 
not expressly covered by separate orders. 
Twenty-nine of the 129 orders were issued 
before 1946 and have not been revised 
since then.” Eleven of these apply to manu- 
facturing and processing industries, which, 
by and large, are subject to the Fair Labor 
Standards Act. The states have evidently 
considered it better to concentrate their 
efforts on setting minimurn wages for activities 
outside the scope of the federal law. 


Most state wage orders set a flat hourly 
rate for the industries to which they apply, 
although a substantial number set a weekly 
rate applicable to workweeks of specified 
length. In a few orders—primarily those 
for public housekeeping and beauty cul- 
ture—rates varying with occupation are 
fixed. Most orders also permit payment of 
subminimum rates to learners, apprentices 
and handicapped workers, while eight states 
have established geographical differentials 
in one or more of their orders. Rates above 
the 75-cents-per-hour standard set in the 
federal law are provided in only three state 
wage orders.“ Thirty-one orders establish 
a rate of 75 cents per hour or its weekly 
equivalent, seven require 70 cents, 33 specify 
65 cents (66 cents in one instance), nine set 
60 cents, four specify 55 cents, five require 
50 cents and the remainder (including all 
orders in Illinois, Pennsylvania and Wis- 
consin) set rates below 50 cents per hour. 


As suggested above, the states differ 
widely in the extent to which they have 
been able to keep their minimum wage 
rates in line with changes in wage and price 
levels. Arkansas, Illinois and South Dakota 
have not changed their wage standards for 
more than a decade; Arizona, Wisconsin, 
Kentucky, Minnesota and Pennsylvania 





have established no new rates since 1948.” 
In contrast, ten states (California, Colorado, 
Connecticut, Massachusetts, Nevada, New 
Hampshire, New York, North Dakota, 
Utah and Washington) have revised all 
their rates or issued orders in new fields 
since 1949. Despite disparities in perform- 
ance, the states on the average apparently 
have been able, during the past 15 years, 
to keep their minimum rates at least abreast 
of the increase in the cost of living. They 
have been able to accomplish little more 
than this, however, since their rates on the 
average have lagged considerably behind 
the advance in the general level of wages. 
That these generalizations are valid is evi- 
denced by the fact that during the period 
1939-1953 the average of state minimum 
rates applying to retail trade increased by 
106 per cent, while average hourly earnings 
in retail trade rose by 158 per cent and the 
cost of living increased by 92 per cent.” 


As of September, 1953, 14 million workers 
were covered by state minimum wage laws, 
nine million of them women and minors, 
and five million of them men.” Because 
most states establish minimum rates, in- 
dustry by industry, through wage board 
procedure, the number of employees cov- 
ered by state laws differs greatly from the 
number actually protected by minimum 
wages. Thus, rates currently in effect in 
22 states and the District of Columbia 
apply to a total of 5.8 million persons, 3.7 
million women and minors and 2.1 million 
men. Though most state laws and orders 
specifically apply only to women and minors, 
it might be supposed that adult men would 
be protected also, since employers probably 
would not pay adult men a wage lower than 
that legally required for women. This seems 
a reasonable supposition, except possibly in 
industries where tipping is common, such 
as hotels and restaurants. It might then 
be argued that state minimum wage laws 

(Continued on page 206) 





1% These obsolete orders are distributed as 
follows: Illinois, 5; Oregon, 5; Minnesota, 5; 
New Jersey, 4; Ohio, 3; Rhode Isiand, 3; Ken- 
tucky, 2; Arizona, 1; and Pennsylvania, 1. 

44 Where geographical or other differentials 
are provided in an order, the highest rate is 
used for purposes of this discussion. 

% Although Kentucky and Minnesota have is- 
sued wage orders for retail trade and public 
housekeeping since 1948, these orders have been 
challenged in court proceedings and so are 
not actually in effect. 

14%¢The averages of state minimum rates are 
unweighted averages of the highest hourly rates 
in effect in each state for retail trade. Data on 
ehanges in the cost of living and earnings in 
retail trade are compiled by the Bureau of La- 
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bor Statistics and are published on a current 
basis in the Monthly Labor Review. 

17 These estimates of the number of workers 
covered by state minimum wage laws and orders 
were made by the author and are based on de- 
tailed examination of the industries and occu- 
pations covered by each separate law and order. 
In constructing them, estimates were first made 
for March-April, 1950, by use of industry, oc- 
cupation and class-of-worker data from the 
1950 census of population. These estimates were 
then adjusted to reflect the increase in employ- 
ment between the census date and September, 
1953, and to make them comparable with em- 
ployment and FLSA coverage estimates pre- 
pared by the Wage and Hour and Public 
Contracts Divisions. 
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Employers’ Duty to Furnish 


Wage and Economic Data to Unions 


By MAX 


~! EVERAL recent noteworthy decisions 

of the National Labor Relations Board 
again point up the fact that collective bar- 
gaining is the central feature of labor rela- 
tions in the United States, whether viewed 
from the legal or from the practical point of 
view. No one today can dispute the fact 
that, in practice, the major function of labor 
unions (and, for that matter, the prime con- 
cern of management executives or their at- 
torneys concerned with collective bargaining) 
is the day-to-day bargaining process—the 
dealing with employers on matters concern- 
ing wages, hours and working conditions; 
the embodiment of agreed-upon terms of 
employment in elaborate collective bargain- 
ing agreements; and the handling of griev- 
ances arising out of such agreements. Behind 
these “businesslike” processes, however, lie 
a large number of legal and economic de- 
tails, of which collective bargaining is the 
result sought by the labor relations “law 
of the land”’—the National Labor Relations 
Act, as amended.” 


J. MILLER 





THE AUTHOR REVIEWS IN DETAIL 
THE ENTIRE FIELD OF ECONOMIC 
SUBJECTS ON WHICH AN EMPLOYER 
HAS TO BARGAIN COLLECTIVELY 





Under NLRA, employers who are subject 
to the act have a duty to bargain with the 
duly selected representatives of their em- 
ployees. This duty, essentially one of deal- 
ing in good faith with the avowed purpose 
of reaching an agreement, if possible, has 
not always been easy to define in detail. 
This is necessarily so because the scope of 
collective bargaining is broad, and it varies 
from industry to industry. The NLRA 
indicates, in Sections 8(d) and 9(a), that the 
parties must bargain collectively with re- 
spect to rates of pay, wages, hours of em- 
ployment or other conditions of employment, 
and questions arising under existing agree- 
ments. The act, however, does not define 





‘National Labor Relations Act, as amended 
by the Labor-Management Relations (Taft- 
Hartley) Act, 1947; Act of July 5, 1935, Ch. 372, 
74th Cong., 1st Sess., 49 Stat. 449, as amended, 
29 USC, Ch. 7, Subch. II, Secs. 151-168. For 
the purposes of our discussion, references to 
federal statutory requirements pertaining to 
the duty to bargain collectively will be confined 
to the NLRA, although another important fed- 


Wage and Economic Data 





eral labor relations statute, the Railway Labor 
Act, likewise declares that both unions and em- 
ployers are under a duty to bargain collectively. 
Parenthetically, it should be stated that in some 
ways the Railway Labor Act, originally enacted 
in 1925 and amended in 1934, foreshadowed and 
anticipated the collective bargaining directions 
of NLRA. 
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Max J. Miller is a New York City attorney 
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the terms “rates of pay, wages, hours of 
employment or other conditions.” The Su- 
preme Court has said that statutory collec- 
tive bargaining includes bargaining “about 
the exceptional as well as routine” matters 
affecting wages, hours and other conditions 
of employment.’ 

The history of modern American labor 
relations, as reflected by court and NLRB 
rulings covering a period of about two de- 
cades, shows that the scope of the duty to 
bargain is as expansive and dynamic as the 
labor relations field itself. It is more than 
a duty to deal in good faith only in regard 
to wages in the common sense. It is a duty, 
rather, to take an active part in negotia- 
tions, even though those negotiations may 
deal with employment terms and conditions 
far beyond those covered by any simple 
conceptions of wages and hours. Hence, 
the trend of court and Board decisions has 
been toward widening the scope of bargain- 
ing to include greater participation by the 
employees, through their bargaining repre- 
sentatives, in economic matters which affect 
them directly—subjects which have been 
thought in the past to be exclusively of 
management concern. 


The term “wages,” as used in NLRA, has 
been broadly construed (in contrast to the 
narrower scope given to that term as used 
in the Fair Labor Standards Act, commonly 
called the “wages and hours law’), and 
NLRB has said that “there is indeed an 
inseparable nexus between an employee’s 
current compensation and his future bene- 
fits.” Somewhat similarly, the term “con- 
ditions of work” in NLRA has been held 
to mean more than “physical working con- 
ditions” and to include “terms or condi- 
tions under which employment status is 
afforded or withdrawn.” * 

Thus, for example, in construing the 
term “wages” in relation to the area of 
mandatory collective bargaining under Sec- 
tion 8(d) of the NLRA, a number of deci- 
sions by the courts and NLRB have established 
that the employer has a duty to bargain, 
among other things, in regard to bonuses,* 
pension and retirement plans,’ hospitaliza- 
tion insurance,® merit increases,’ incentive 
pay plans,’ vacation and holiday pay,’ group 
health and accident insurance. plans,” profit- 
sharing plans,” work standards and loads,” 
stock-purchase plans,“ and other -matters 
somewhat removed from, but. indirectly re- 





2 Order of Railroad Telegraphers v. Railway 
Express Agency, Inc., 8 LABOR CASES { 51,174, 
321 U. S. 342, 64S. Ct. 582 (1944). 

% Inland Steel Company v. NLRB, 15 LABOR 
CASES { 64,737, 170 F. (2d) 247 (CA-7, 1948), 
enforcing 77 NLRB 1 (1948), cert. den., 336 U. S. 
960, 69 S. Ct. 887 (1949). 

4*Union Manufacturing Company, 76 
322. 

5Case cited, footnote 3; Allied Mills, Inc., 
82 NLRB 854 (1949); W. W. Cross 4 Company, 
Inc. v. NLRB, 16 LABOR CASEs { 65,157, 174 F. 
(2d) 875 (CA-1, 1949), enforcing 77 NLRB 1162 
(1948); General Controls Company, 88 NLRB 
1341 (1950); Montgomery Ward & Company, 90 
NLRB 1244 (1950). 

® NLRB v. J. H. Allison & Company, 14 LABoR 
CasEs { 64,270, 165 F. (2d) 766 (CCA-6, 1948), 
enforcing 70 NLRB 377 (1946), cert. den., 335 
U. S. 814; General Controls Company, cited at 
footnote 5; #. W. Scripps Company, 94 NLRB 
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227 (1951); Skyland Hosiery Mills, Inc., 5 CCH 
Labor Law Reports (4th Ed.) { 52,049, 108 
NLRB, No. 190 (1954). 

™See NLRB v. J. H. Allison & Company cited, 
at footnote 6, and General Controls Company, 
cited at footnote 5. 

8 Libby, McNeill & Libby, 65 NLRB 873 
(1946); Dixie Manufacturing Company, 79 
NLRB 645 (1948), enforced, 17 LABOR CASES 
{ 65,640, 180 F. (2d) 173 (CA-6, 1950). 

* Athens Manufacturing Company, 69 NLRB 
605; Union Manufacturing Company, 76 NLRB 
322 (1948), enforced, 17 LABOR CASEs { 65,553, 
179 F. (2d) 511 (CA-5, 1950). 

10 W. W. Cross é Company, cited at footnote 5. 

1 Union Manufacturing Company, cited at 
footnote 9. 

12 Woodside Cotton Mills, 2 NLRB 42. 

18 Richfield Oil Corporation, 5 CCH Labor Law 
Reports (4th Ed.) { 52,345, 110 NLRB, No. 54 
(October 20, 1954). In principle, this decision is 
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terms are ordinarily used. 

These decisions show the increasing breadth 
or scope of collective bargaining. But it is 
not only the breadth of collective bargain- 
ing which has grown. Collective bargaining 
has grown as well in terms of its “pro- 
cedural” character, in the sense at least that 
more and more in the nature of the rela- 
tionship, active participation is required of 
the employer. 

Our interest at the moment is with the 
rules, and their interpretations, which have 
been accumulating under NLRA, in regard 
to the duty of employers to supply labor 
organizations with labor-economics informa- 
tion pertaining to existing wage and com- 
pensatory rates and to related matters having 
a bearing on the economic welfare of the 
worker. 

Among the paramount consideraticns of 
vital concern to union negotiators are those 
dealing with the existing wage structure of 
the employer’s establishment, the kind and 
type of pay system in vogue and, aside from 
individual wage rates, matters such as aver- 
age hourly earnings, overtime pay and pre- 
miums paid for special work, unusually long 
hours or odd work periods, and other sub- 
jects hereinafter mentioned. Thus, for ex- 
ample, if the employer has an incentive or 
piecework pay program—more or less com- 
plex in character and operation—he may be 
asked to provide complete data concerning 
both the nature of the program—the basis 
on which it was formulated—and the man- 
ner in which payments are calculated and 
made under it. When this data is requested, 
the employer’s normal reaction is one of 
surprise, and these questions arise: Is he 
obliged to furnish such information? If so, 
must it be in the exact form requested by 
the union? To how much trouble and ex- 
pense may he expect to be put? Are there 
circumstances in which he may lawfully re- 
fuse to provide the information? Must he 
disclose “confidential” data? What must he 
reveal? 

The accumulated body of decisional law, 
which has evolved slowly, now definitely 
gives the answers to almost all of these 
questions. The few gaps which now exist 
are almost completely answered by hints in 


lated to, wages and hours, as the latter 





High productivity requires more than 
modern machinery and hard work. It 
requires cooperative endeavor by 
workers and employers. 

—James P. Mitchell 





the more recent decisions in respect to those 
questions which have not been answered 
clearly and completely in the early stages 
of the development of statutory collective 
bargaining. 


For a clear understanding of the problems 
attendant on determining the extent of the 
duty .of employers to provide detailed wage 
data to unions upon request, it is necessary 
that one understand the general theory on 
which the Board predicates the right of a 
union to ask for and receive such data. 
Primarily, the Board’s policies are based 
upon the policies enumerated by the NLRA 
and upon the rights and functions delegated 
to majority unions under the act. Under 
the act, unions representing a majority of 
employees in an appropriate bargaining wnit 
are the exclusive representatives for collec- 
tive bargaining purposes in that unit. If 
unions are to fulfill this function satisfac- 
torily—if they are to do a good job of deal- 
ing with employers on wage and other 
issues of interest to employees—the Board 
holds these unions must act on the basis of 
an “informed judgment.” They cannot bar- 
gain “intelligently” on a wage or economic 
issue unless they are familiar with the exist- 
ing wage structure, the details of which 
usually are within the sole and exclusive 
knowledge of the management side of the 
bargaining table. They cannot present ex- 
isting grievances effectively unless they can 
compare the situation and status of the 
allegedly aggrieved employees with those 
of others in the bargaining unit. They can- 
not intelligently decide even whether to 
prosecute an alleged grievance unless they 
have an over-all view of conditions in the 
employee unit. Thus, the basic theory in 
these “wage information” cases proceeds 
from the emphasis of the NLRA on collec- 
tive bargaining. As perhaps the major goal 
of the act, collective bargaining has many 
needs which must be served if the policies 





(Footnote 13 continued) 

a ‘“‘landmark’’ case of novel impression, ranking 
in importance with the Board's Inland Steel de- 
cision cited at footnote 3. In Richfield, the em- 
ployer had unilaterally established a_ stock- 
purchase plan to which it contributed. When 
the union requested that the employer bargain 
about its terms, the employer refused. The 
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Board’s decision rejected arguments to the 
effect that bargaining about such a plan would 
constitute undue interference in management 
affairs by union control of employees’ voting 
rights as stockholders. The decision did not 
deal with the question as to whether an em- 
ployer must bargain on a union demand that 
he establish a stock-purchase plan de novo. 


153 








of the act are to be effectuated. One of 
these needs is “informed action” on the part 
of unions. If information possessed by the 
employer will help materially in this regard, 
it must be furnished. This is the rationale 
of the Board’s approach.” 

A corollary to the theory that the effec- 
tuation of the policies of the act will be 
well served by reason of informed action on 
the part of the union is the necessary limita- 
tion that the duty of employers to supply 
wage information need not necessarily exist 
where the information requested will not be 
helpful in collective bargaining. Putting it 
another way, the union must show that its 
demand for wage information is based on 
its desire to fulfill adequately its statutory 
functions of bargaining collectively and pros- 
ecuting employee grievances.” If the lack 
of information would impede negotiations, 
then the information must be supplied.” 
The following statement by the NLRB will 
indicate its thinking on the subject: 

“Under the circumstances, the informa- 
tion sought by the Union was necessary to 
an understanding of the respondent’s [em- 
ployer’s] division of its employees among 
‘related groups’ and also for a comparison 
of wage rates in the light of such division. 
Without this information, the respondent’s 
statement to the Union of its reasons for 
allocating the raises as it did, was incom- 
plete and without meaning. As a result, 
the Union could not intelligently discuss 
the very matters raised by the respondent 
in their conferences.” * 

Lest one come to the quick conclusion 
that so long as the information requested 
will promote the bargaining process, a union 
automatically is entitled to obtain any and 
all the information it may request, it is neces- 
sary at this point to state that stich a con- 
clusion does not follow. As stated by Board 








Member Murdock, who long has listened 
most sympathetically to union requests fo1 
wage information (and who today usually is 
the minority dissenter in the reconstituted 
Board resulting from the 1952 national elec- 
tions), employers should not be required 
to go to “unreasonable” or “impossible” 
lengths in supplying wage data and other 
types of relevant information.“ Beyond 
this, our examination of the question must 
be approached on a case-by-case basis, with 
analysis of the particular fact situations 
and holdings delineating the extent of the 
employer’s duty to furnish wage data. 


Thus, whether a given union request for 
wage data goes too far or not will depend 
upon the facts of the cases which have al- 
ready been decided on the point. Hence, 
the Board has held that a union is well 
within its rights when it asks that an 
employer do more than merely give depart- 
mental wage data without identifying par- 
ticular employees. The furnishing of employees’ 
names on one list and wage data on another 
list anonymously is not sufficient, says 
NLRB.” Nor will the Board, or the courts 
apparently, consider it to be a sufficient de- 
fense to an “unfair labor practice” charge 
under Section 8(a)(5) of the act for the 
employer to contend in such a case that he 
is being forced to divulge “confidential” 
information.” 


Furthermore, a union is not acting unrea- 
sonably where it asks for complete informa- 
tion on merit increases, even though the 
employer may have a right, under the exist- 
ing agreement, to grant such increases uni- 
laterally." Nor does the employer fulfill his 
duty merely by giving, or offering to give, 
specific information relating only to existing 
wage or pay grievances.” The settled law 
is: The union is entitled to ask for and to 
receive complete information concerning 





4 Electric Auto-Lite Company, 89 NLRB 1192 
(1950); Aluminum Ore Company v. NLEB, 6 
LABOR CASES { 61,332, 131 F. (2d) 485 (CCA-7, 
1942), enforcing 39 NLRB 1286 (1942); Whitin 
Machine Works, 5 CCH Labor Law Reports 
(4th Ed.) { 52,053, 108 NLRB, No. 223 (June 
28, 1954). 

15 See cases cited, footnote 14. 

1% See the reasoning of the trial examiner as 
developed in Pool Manufacturing Company, 70 
NLRB S40, 550, in note 11 (1949). 

% Aluminum Ore Company v. NLRB, cited at 
footnote 14. 

1% See Mr. Murdock’'s dissenting opinion in 
Yawman & Erbe Manufacturing Company, 89 
NLRB 881 (1950), enforced, 19 LABOR CASES 
7 66,262, 187 F. (2d) 947 (CA-2, 1951). 

” Electric Auto-Lite Company, cited at foot- 
note 14. See also our discussion below relating 
to Whitin Machine Works. 
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2 Aluminum Ore Company v. NLRB, cited at 
footnote 14. See Westinghouse Electric Supply 
Company, 96 NLRB 407 (1951), in which a 
majority of the Board held that an employer 
was bound to disclose information contained in 
a wage survey on which it relied in asserting 
that its present salary rates equaled or exceeded 
rates paid for similar work by other employers. 
When the Board sought enforcement of its order 
in this case the same was dismissed because of 
the court’s finding that the complaining union 
did not, in fact, actually request the particular 
information sought—one of the conditions pre- 
cedent to the employer's duty to furnish such 
data (21 LABOR CASES { 66,981, 196 F. (2d) 1012 
(CA-3, 1952) ). 

21 NLRB v. J. H. Allison & Company, cited at 
footnote 6. 

2 General Controls Company, cited at foot- 
note 5. 
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As long as the company and the 
union do not represent conflicting 
forces and try to pull the worker in 
different directions, the worker can 
be “‘loyal’’ to both and well-disposed 


toward each. —James P. Mitchell 





employees who have received merif in- 
creases, the amount of the increases, the 
current wage rate and classification of each 
employee and the current merit rating of 
each employee. Where the existing agree- 
ment covers the merit-increase program, 
such information is necessary to the union 
if it is to “police” the contract effectively; 
where the agreement does not cover the 
program, the union nevertheless is entitled 
to the information for future collective bar- 
gaining purposes, since it is settled that 
merit increases are an appropriate subject 
of collective bargaining.* 

Further illustrative of the Board’s ap- 
plication of its “rule of reason” and “inielli- 
gent bargaining” approaches is the statement 
contained in its sixteenth annual report 
(1951), in which it refers to its Montgom- 
ery Ward decision™ by this reference: 

“The Board, in another case, based a 
finding of a refusal to bargain, among other 
factors, on the following incidents: (1) 
The employer’s denial on numerous occa- 
sions of the union’s request for the names 
and merit ratings of employees, despite the 
union’s justifiable assertion that such in- 
formation was essential to enable it to bar- 
gain and to handle grievances intelligently; 
(2) the delay in furnishing the union a com- 
prehensive written description of the em- 
ployer’s complicated wage plan, although 
such information was available at the time 
of the union’s original request; and (3) the 
withholding of production standards util- 
ized in the determination of merit ratings, 
which were requested by the union.” 

The union may be entitled also to de- 
tailed information concerning itemized piece- 
work rates by styles, construction, etc. on 
all piecework operations, and with respect 
to job classifications and rates of pay of 
hourly paid jobs and likewise to production 


quotas and the methods used to calculate 
individual earnings on each operation.” The 
fact that an employer, an apparel manufac- 
turer, was working on a government con- 
tract made no difference. This was the 
holding of an NLRB trial examiner, whose 
recommendations were adopted by the Board 
without discussion. The examiner held that 
the employer was guilty of an unlawful re- 
fusal-to-bargain complaint where it rejected 
the union’s request for such earnings data 
and where the union had clearly indicated 
that the request had been made because the 
information “was necessary in order 
that it might adequately represent the em- 
ployees on the subject of wages.” * 


Nor may an employer resist a request for 
wage information on the ground that it was 
secured from a trade association of which 
the employer is a member. Where an em- 
ployer insisted that he was paying more 
than the “going” wage rate, and where he 
contended that this assertion was proved by 
a list of competitors’ rates which he had se- 
cured from a trade association, the union 
had a right to examine the association’s 
survey of rate schedules, especially, it would 
seem, in view of the fact that the union 
had indicated that it would withdraw its 
demand for an increase if the employer 
actually was paying higher rates than his 
competitors in the area.” : 


The fact that compliance with the union’s 
request may involve a substantial amount 
of compilation of data will not excuse the 
employer.” Absence of good-faith bargain- 
ing has been found where the employer 
refused to give average hourly earnings for 
all employees working on a 40-hour-week 
basis.” Likewise, where an employer had 
already been guilty of unlawful action in 
granting a wage increase unilaterally, he 
was found to be under an even greater 
duty of supplying information, on request, 
concerning the unlawful unilateral increase.” 

Thus, on a case-by-case basis, the Board 
and the courts have taken the facts per- 
taining to given situations and determined 
whether the union’s demands for wage data 
were reasonable or unreasonable. In writ- 
ing their decisions, they have indicated the 
extent to which the duty to supply such 





** NLRB v. J. H. Allison & Company, cited at 
footnote 6. 


** Cited at footnote 5. 


5’ Skyland Hosiery Mills, Inc., cited at foot- 
note 6. 


*6 Dixie Manufacturing Company, cited at foot- 
note 8, at p. 658 of Board decision. 
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% Sherwin-Williams Company, 34 NLRB 651, 
657 (1941). 

% See Aluminum Ore Company, cited at foot- 
note 14. 

2 NLRB v. Vanette Hosiery Mills, 17 LABOR 
CASES { 65,575, 179 F. (2d) 504 (CA-5, 1950), 
enforcing 80 NLRB 1116 (1948). 

* Mason & Hughes, Inc., 86 NLRB 848 (1949). 
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data will be recognized. At this point, it 
is important to note one general qualifi- 
cation applicable to mosi, if not all, the 
foregoing older decisions. In practically all 
of these cases the refusal to supply ,wage 
data did not usually stand alone; in each 
there was independent evidence of other 
and related refusals by the employer to bar- 
gain in good faith. Whether or not NLRB 
would hold an employer guilty of an unlaw- 
ful refusal to bargain merely for failure to 
respond positively to a demand for wage 
data was not entirely clear until the Board’s 
majority decision in the recent Whitin 
Machine Works case," in which NLRB 
indicated unequivocally that even if an em- 
ployer’s good faith in bargaining is in all 
other respects beyond question, mere re- 
fusal to supply wage data upon request will 
be sufficient justification for the Board to 
issue a limited remedial order requiring the 
employer to furnish the bargaining repre- 
sentative with the wage data requested—in 
that case, a list of the individual wage rates 
of employees in the bargaining unit. 

The Board’s decision in the Whitin Ma- 
chine Works case involved the following 
factual situation: After certification by the 
union as the collective bargaining representa- 
tive, the union and the employer com- 
menced negotiations for a first contract and 
concentrated on the union’s demand for a 
general wage increase, which the employer 
refused to grant. During these negotiations 
the union requested that the employer 
furnish a list of names, job classifications, 
rates of pay and seniority positions of each 
employee in the bargaining unit. The em- 
ployer subsequently presented to the union 
two lists. One list contained the names of 
all employees, their individual categories, 
and the dates on which they were hired. 
The second list contained the specified 
hourly wage rates paid at the plant, but 
it did not show the individual wage rates 
of individual employees. The union then 
informed the employer that this data was 
not sufficient, and again requested the 
specific wage rate of each individual em- 
ployee. At the final meeting between the 
parties, the employer supplied the union 
with a schedule of existing rate ranges of 
wages’ paid at its plant, together with 
figures showing the number of employees 
within each rate range. The employer in- 
sisted that the data furnished was sufficient 
to enable the union to carry on its bargain- 
ing activities. The Board found as a 
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Florists’ Review 
The young lady is placing in storage 
flasks containing agar and orchid 
seeds for the propagation of orchid 
plants. After being sown in flasks, 

it usually takes about a year for the 
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for removal from the flasks to com- 
munity pots. Young orchid plants are 
shown in the foreground. 





fact that the wage information furnished 
by the employer could not enable the union 
properly to determine what each individual 
employee was earning. The trial examiner 
had found that the employer did not violate 
the act when it refused to furnish the union 
with the requested wage data. In over- 
turning the trial examiner’s findings, a 
majority of the Board reiterated its adher- 
ence to its established and judicially ap- 
proved “intelligent representation” theory 
with respect to the furnishing of wage 
information, and referred to the consistent 
agreement of the courts with this construc- 
tion of Section 9(a) of the act. Said the 
majority members: 

“Refusal by an employer to supply such 
necessary information makes impossible the 
full development of the collective bargain 





% Cited at footnote 14. 
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ing negotiations which the Statute is in- 
tended to achieve. It therefore constitutes 
a violation of Section 8(a)(5) of the Act. 

This doctrine extends to a Union’s 
right to request and to receive from the 
Employer the names of the employees in 
the appropriate unit together with their 
individual wage rates . [citing NLRB 
v. Leland-Gifford Company, 22 Lasor CASES 
{ 67,303, 200 F. (2d) 620 (CA-1, 1952), 
enforcing 95 NLRB 1306 (1951)]. Con- 
trary to the suggestion of our dissenting 
colleague, the Union in this case sought the 
names of individuals coupled with their 
wage rates not only to achieve a general 
wage increase but for the purposes of col- 
lective bargaining generally. In this re- 
spect, we agree with the statement of our 
concurring colleague, that in these cases it 
is sufficient that the information sought 
by the Union is related to the issues in- 
volved in collective bargaining, and that 
no specific need as to a particular issue 
must be shown. As indicated above and 
despite any contrary suggestion in the dis- 
sent, there is ‘controlling precedent’ to sup- 
port our conclusion that it is necessary that 
a union have in its possession the names 
of employees together with their individual 
wage rates to bargain effectively on their 
behalf. The Board, with court approval, 
held in the Leland-Gifford case, supra, that 
an employer violated Section 8(a)(5) of 
the Act on the specific issue of its refusal 
to furnish the names of employees in the 
unit coupled with their wage rates. The 
court affirmed the Board’s conclusion that 
such information was necessary to the 
union in the exercise of its duties as the 
employees’ collective bargaining representa- 
tive. The Respondent in the instant case 
has refused to supply such information. 
Accordingly, we find that the Respondent 
in withholding this information has refused 
and continues to refuse to bargain with 
the union in violation of Section 8(a)(5) 
and (1) of the Act. 

“Having found that the Respondent has 
refused to bargain with the Union in viola- 
tion of Section 8(a)(5) and (1) by refusing, 
on request, to furnish the Union with the 
wage rates of the employees it represents, 
we shall require the Respondent to supply 
such information on request. 


“Because of the limited scope of the 
Respondent’s refusal to bargain, and be- 
cause of the absence of any indication that 
danger of other unfair labor practices is 
to be anticipated from the Respondent’s 
conduct in the past, we shall not order the 
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Respondent to cease and desist from the 
commission of any other unfair labor 
practices.” 


Greatly significant, and indicative of the 
Board’s statement that it will not look for 
other and related refusals to bargain in 
order to find an employer guilty of bad- 
faith bargaining by reason of his failure to 
furnish wage data, are the statements con- 
tained in the opinion of Chairman Farmer, 
who, concurring in part in the majority’s 
decision, stated: 


“T concur in this decision for I think 
that a clear-cut rule relating to this issue 
is desirable. The multiplicity of unfair 
labor practice proceedings brought to the 
Board only because of disagreement be- 
tween union and employer over the precise 
form and details of wage rate information 
sought requires clear understanding of the 
scope of the employer’s obligation. Knowl- 
edge of the method of payment and of the 
earnings of the employees represented by 
a union is a necessary ingredient in the 
amalgam of factors in the collective bar- 
gaining process, if the bargaining is to 
proceed without interruption and lead to 
harmonious and peaceful industrial rela- 
tions. The exact phrasing by which it is 
requested, or the specific reason for re- 
questing it, if any, are not controlling. In 
the event that other cases of this kind 
reach the Board hereafter, therefore, I will 
give less weight to disputes over the rela- 
tionship of the material sought to bargain- 
ing issues, and will give greater significance 
to the nature of the knowledge sought and 
its general materiality in the entire col- 
lective bargaining process. 


“T would not require that the union show 
the precise relevancy of the requested 
information to particular current bargain- 
ing issues. It is enough for me that the 
information relate to the wages or fringe 
benefits of the employees. Such informa- 
tion is obviously related to the bargaining 
process, and the union is therefore entitled 
to ask and receive it. 


“My interpretation of the employer’s 
obligation under Section 8(a)(5) in this 
respect, of course, also pre-supposes that 
the bargaining agent, in this area as in all 
others, will seek the wage rate information 
as a good faith act in the discharge of its 
duty as the representative of the employees. 
I would, therefore, hold that, short of evi- 
dence that union requests for wage data 
are used as an harassing tactic and not in 
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good’faith effort to secure pertinent bar- 
gaining information, the employer has a 
continuing obligation to submit such data 
upon request to the bargaining agent of his 
employees. This does not, of course, pre- 
clude the employer from requiring the 
union to enter into reasonable arrangements 
for the compilation of the requested data 
including provisions for bearing the addi- 
tional cost to the employer of furnishing 
the requested information. I am convinced, 
after careful consideration of the import of 
the problem on the collective bargaining 
process, that this broad rule is necessary 
to avoid the disruptive effect of the endless 
bickering and jockeying which has thereto- 
fore been characteristic of union demands 
and employer reaction to requests by unions 
for wage and related information. The un- 
usually large number of cases coming 
before the Board involving this issue 
demonstrates the disturbing effect upon 
collective bargaining of the disagreements 
which arise as to whether particular wage 
information sought by the bargaining agent 
is sufficiently relevent to particular bargain- 
ing issues. J conceive the proper rule to be 
that wage and related information pertaining 
to employees in the bargaining unit should, 
upon request, be made available to the bargain- 
ing agent without regard to its immediate re- 
lationship to the negotiation or administration 
of the collective bargaining agreement. 


“Turning to this case, in my opinion, the 
Employer’s failure to supply all of the in- 
formation requested was based on his mis- 
conception of its relevancy to the collective 
bargaining process and of his obligation 
under the Statute as we interpret it, and not 
on a bad faith rejection of the collective 
bargaining principle. Moreover, I agree 
with the Trial Examiner that the bargain- 
ing reached an impasse because of failure 
to reach agreement on the Union’s request 
for a general wage increase. I do not 
believe that the refusal of the Employer 
to supply all of the information requested 
was a significant factor. Nevertheless, the 
Employer’s withholding of the individual 
rates was, in my view, a violation of one 
aspect of his bargaining obligation. In 
view of this, I agree to the limited remedial 
order, which requires only that the Em- 
ployer, upon request, furnish the bargaining 
representative a list of the individual wage 





rates of employees in the bargaining unit.” 
(Italics supplied.) 


In striking contrast to its holding in 
Whitin Machine Works is the Board’s de- 
cision in the famous Crompton-Highland 
Mills case." There the employer operated 
under a complex incentive system. The 
union was familiar with the schedule of 
rates and current payments under’ this 
system. When it asked the employer to 
provide further information, the employer 
refused but invited the union to conduct 
its Own engineering studies at the plant. 
It also appeared that the employer had 
made good-faith counterproposals and had 
shown itself willing to make substantial 
concessions in regard to wages. Holding 
the employer not guilty of bad faith in 
refusing to supply the requested informa- 
tion, the NLRB said: 


“In view of the respondent’s invitation to 
the Union to conduct its own engineering 
studies at the plant and under all the cir- 
cumstances of this particular case, including 
the evidence of substantial counterproposals 
on many other issues, we find that this 
part of the respondent’s conduct was not 
violative of ... the Act.” * 


This ruling assumes additional importance 
when one remembers that in the same case 
the Board actually did hold the employer 
guilty of a “refusal-to-bargain” charge—one 
of several such charges—that is, giving its 
employees directly, without prior union 
approval, a larger increase than it had 
previously offered the union. Thus, in this 
case, the Board held an employer privileged 
to refuse wage data even where he was guilty 
of a refusal to bargain in other respects. The 
suggestion is, of course, that where an em- 
ployer’s record is perfectly clean, the Board 
will be even less likely to view a refusal of 
wage information as a violation of the duty 
to bargain in good faith. But now—in the 
light of its current pronouncements, as in 
the Whitin Machine Works case—it appears 
unlikely that the Board would exonerate an 
otherwise guilt-free employer who merely 
denied access to a union of wage data re- 
quired to be furnished according to Board 
criteria.“ That the courts would sustain 
the Board’s current approach is beyond cavil 
—especially in the light of the United States 
Courts of Appeals decisions noted herein. 





83 Crompton-Highland Mills, Inc., 70 NLRB 206 
(1946), enforcement den., 14 LABOR CASES 
f 64,507, 167 F. (2d) 662 (CCA-5, 1948), rev'd 
and rem’d, 16 LABOR CASEs { 65,163, 337 U. S. 
217, 69 S. Ct. 960 (1949). 
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33 Case cited at footnote 32, and see note 1 
on p. 207 therein. 

* For a post-Whitin Machine Works decision 
supporting this view, see S. H. Kress & Com- 
pany, 5 CCH Labor Law Reports (4th Ed.) 
{ 52,066, 108 NLRB, No. 229 (June 30, 1954). 
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It is axiomatic that you can legislate 
against sin but you cannot make it 
unpopular. It is likewise true that 
Congress in all its wisdom cannot 
legislate good labor-management 
relations. Even the best.of laws cannot 
make saints out of sinners or trans- 
form stubborn, selfish, mean people 
into men of good will. You would 
do well, therefore, not to put your 
faith in legislation. .—Guy Farmer 





Although the Board’s current views on 
this subject have been liberalized, one must 
not overlook the few limitations set by the 
Board on this duty to supply wage in- 
formation and like data. The Board has 
held that the employer is not required to 
give information in exactly the form re- 
quested by the union. Substantial com- 
pliance, apparently, is sufficient. Thus, 
where a union asked for a written list of 
employees and their wages, the employer 
was not held to be guilty of a “refusal to 
bargain” in declining to supply a written 
list, when it offered to and did give essen- 
tially the same information orally.*™ In its 
decision, the Board observed: “. . . we 
have not held, nor do we now hold, that 
the employer is obligated to furnish such 
information in the exact form requested 
by the representative. It is sufficient if 
the information is made available in a man- 
ner not so burdensome or time-consuming 
as to impede the process of bargaining 


Then, too, it would appear, at least in the 
light of Chairman Farmer’s interpretation 
of the limits on the general duty of the 
employer to furnish wage data—as stated 
by him in the above quotation from his 
concurring opinion in the Whitin Machine 
Works case—that a union’s request for 
wage data must not be used as an instru- 
ment of harassment against the employer; 
that the union’s request still must evidence 
its “good faith” in seeking the same; and, 
further, that arrangements for the com- 
pilation of the requested data must be 


“reasonable,” with apparent reference to 
the volume, extent, time elements and other 
factors relating to the procurement of such 
data. There is even a broad hint by Chair- 
man Farmer that if the employer is put to 
some “additionai” cost in furnishing the 
requested information, the union could be 
asked to share a part of the same. Pre- 
sumably, the Board’s chairman refers to 
situations in which the employer would be 
obliged to hire outside help, such as ac- 
countants, researchers or engineers required 
to collect, compile, analyze and render in 
usable form the wage material sought by 
a union, where the employer’s staff and 
record-keeping organization might be in- 
adequate or unable to cope with the problem. 


It would appear that the current trend 
of the Board’s thinking, as indicated by 
our analysis of its Whitin Machine Works 
decision, represents a very liberal and en- 
lightened approach to encouraging harmo- 
nious and peaceful industrial relations. The 
Board obviously will give less weight to 
disputes over the relationship of the mate- 
rial sought to specific bargaining issues. It 
indicates that it “will give greater sig- 
nificance to the nature of the knowledge 
sought and its general materiality in the 
entire collective bargaining process.” Ap- 
parently, the Board’s emphasis will be on 
the materiality of the data sought to the entire 
and over-all collective bargaining relationship 
between the parties. 


This is a substantial departure from one 
of the Board’s earlier landmark decisions 
in which its more limited approach to the 
subject was that the requested information 
must have a direct bearing on current nego- 
tiations before the Board will order the 
empioyer to furnish such information. In 
the case of NLRB v. Yawman and Erbe Man- 
ufacturing Company,” it appeared that dur- 
ing negotiations looking toward the execu- 
tion of a collective agreement in 1949, the 
employer proposed that the 1948 wage 
structure be embodied in the 1949 contract. 
However, the 1948 contract contained no 
wage schedule. The union asked for a list 
of all employees and of their salaries and 
wages for the years 1946, 1947 and 1948. 





% Cincinnati Steel Castings Company, 86 NLRB 
592 (1949); see also Old Line Life Insurance 
Company of America, 96 NLRB 499 (1951), ap- 
proved in Associated Unions of America wv. 
NLRB, 22 LABOR CASES { 67,265, 200 F. (2d) 52, 
56-57 (CA-7, 1952), where the Board again 
declared that an employer is not required to 
furnish information in the exact form requested 
by the bargaining representative, and that it 
is sufficient that the requested information is 
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made available “in a manner not so burden- 
some or time-consuming as to impede the proc- 
ess of bargaining.’’ These standards were met, 
the Board said, where information substantially 
identical with that requested by the union had 
been furnished on a monthly basis and where 
the employer offered to check the accuracy of 
the data already in the union's possession 
against its records. 
% Cited at footnote 18. 
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When the employer refused, the union filed 
a refusal-to-bargain charge. Passing on the 
case, NLRB held that the union was en- 
titled to have the requested information for 
1948, but not for the previous years. 

Its general position was that unions are 
entitled to information “relating generally 
and directly to contract negotiations.” 
When the employer proposed that the 1948 
wages be fixed in the 1949 contract, said 
the Board, past wages were brought di- 
rectly into issue, and the union was entitled 
to the information concerning 1948 wages 
if it was to bargain intelligently and to 
seek to eliminate inequities. However, as 
to the years previous to 1948, a majority of 
the Board said that the negotiations had 
not brought the years 1946 and 1947 into 
issue and, therefore, the policies of the 
act did not require the supplying of wage 
data as to those years. Another interesting 
aspect of the case lies in the implication 
by the Board that unions requesting wage 
data have a duty, upon request by the 
employer, to explain why the information 
is desirable and necessary. That burden 
still apparently must be met, albeit in only 
a more general way, if the Board’s current 
policy statements are to be given their 
fullest intendments. 

Although it does not directly deal with 
the employer’s duty to furnish wage data 
in relation to the usual day-to-day manage- 
ment-labor relations, of collateral interest 
and worthy of mention in this discussion is 
the situation arising whenever an employer 
raises the question of his “inability to pay” 
a wage increase or other monetary benefit 
demanded by a union. The union will 
usually counter by asking the employer to 
substantiate his position by “opening up 
his books” for union scrutiny. Informa- 
tion sought in such cases does not really 
involve the furnishing of wage data, but 
actually involves disclosure of that which 
determines the employer’s ability to pay, 
that is, balance sheets, profit-and-loss state- 
ments, declaration of dividends, rate of 
dividends in relation to _ capitalization, 
breakdowns of manufacturing costs in dol- 
lars and cents, profit-margin analyses, and 
other data normally regarded as “confiden- 
tial” and solely within the realm of man- 
agement. 

Until recently, the extent of the em- 
ployer’s duty to furnish such corroborative 
information was not too clear. In most of 


¥, 4. * 
Allied Florists’ Assn. of Illinois 
Wearing a protective mask, coat and 
gloves, the worker is well equipped 
to fumigate rose plants to destroy 
insect life in the greenhouse. 





the court and Board cases previously de- 
cided on this point, the employer refused 
to give any information whatever to sup- 
port the inability-to-pay claim. As a result, 
very few guideposts were developed in 
this uncharted phase of labor relations law. 
The Board, in one of the cases later relied 
on heavily by it, held that an employer 
which insisted that it was financially unable 
to grant any wage increases because of 
depressed business conditions did not bar- 
gain in good faith where it repeatedly 
refused to support its position and to com- 
municate to the union any facts relating to 
its financial condition.” Although the em- 
ployer had met willingly, and conferred at 
length, with the union on its original wage- 
increase demand of 30 cents an hour, which 
it progressively reduced to a request for a 
“token increase” of five cents an hour, the 
employer neither offered any counterpro- 
posals nor made any effort to compromise 
the controversy. It steadfastly refused to 
furnish the union with any information con- 
cerning its financial condition on the ground 
that it was contrary to its policy to divulge 
such information to anyone. Without di- 





* Southern Saddlery Company, 90 NLRB 1205 
(1950). 
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recting what specific financial information 
the employer should furnish the union, the 
3oard stated that when an employer raised 
the “ability to pay” question, the extent 
and nature of financial information which 
he might be required to give to a union was 
dependent upon the bargaining history in 
the particular case. It held that to meet the 
“oood-faith bargaining” requirements of the 
NLRA, the employer was required to give 
the union sufficient information “to enable 
it to understand and discuss intelligently 
the issues raised” by the employer in oppo- 
sition to its demands. The employer’s in- 
transigent position, said the Board, erected 
an insurmountable barrier to the successful 
conclusion of the bargaining by maintaining 
the employer’s inability to pay the wage 
increase and, at the same time, by refusing 
to support or justify its position. That, it 
said, was not compliance with the statutory 
mandate of “good-faith collective bargaining.” 


In a later case, the Board applied this 
principle to a situation where the union 
took the position that it could not accept 
the-employer’s “mere statement” that he 
was in no position to pay a wage increase, 
and it requested information on “incoming 
and outgoing orders,” as well as a general 
look at the company’s books to find out its 
general financial position. While holding 
that the employer’s refusal to disclose any 
information amounted to a refusal to bar- 
gain, the Board did not rule upon the union’s 
request for a look at the employer’s books. 


“ 


The Board stated: “. . . we are not 
called upon to determine whether the union 
was entitled to all of the information 
it requested. It suffices that the Respond- 
ent (employer) adamantly insisted that it 
need go no further in bargaining over a 
wage increase than to express its inability 
to grant the wage increase the Union had 
sought, and that it refused to disclose any 
record information whatever to substantiate 
its position.” * 


The Board’s decisions indicate that from 
early in its existence, it has stated only in 
terms of generalizations what it has thought 
to be the requirements of good-faith bar- 
gaining where the inability-to-pay issue 
arises.” While most of these earlier cases 
furnished no precise indication of what dis- 
closure of information would fulfill the 
employer’s obligation, the Board deter- 
mined that “good faith” depended upon 
the totality of the facts and circumstances 
of a particular case. Notwithstanding such 
general criteria, it was risky to expect to 
generalize as to what the Board would do 
in a particular case. Even with the guides 
established in the Southern Saddlery and 
the Jacobs cases, above, the average em- 
ployer, confronted with such a situation, 
did not dare to proceed without extreme 
caution because the Board’s rulings, while 
not applied on a “per se” basis, rested on 
the particular circumstances of each case, 
and information found to be sufficient in 
one case might not be adequate in a dif- 
ferent context. Thus, not until the recent 
McLean case* did the Board offer some 
concrete examples of what disclosure of 
information would satisfy the employer’s 
obligation. 


In the McLean case, the Board dismissed 
an unfair labor practice complaint which 
alleged that the employer refused to bargain 
in good faith by denying a union’s request 
for information in support of the em- 
ployer’s claim that it was unable to afford 
a wage increase, paid holidays, hospitaliza- 
tion and medical care, and disability and 
death benefits, as demanded by the union 
during contract negotiations. The signifi- 
cance of this little-publicized decision was 
masked to some extent by the pro forma 
action of the NLRB in adopting the find- 
ings, conclusions and recommendations of 
the trial examiner without comment. How- 
ever, a careful study of the trial examiner’s 
report reveals several important points de- 
fining some of the areas of economic in- 





% Jacobs Manufacturing Company, 94 NLRB 
1214 (1951), enforced, 21 LABOR CASEs { 66,949, 
196 F. (2d) 680 (CA-2, 1952); see also J. B. 8. 
Manufacturing Company, 96 NLRB 1263 (1951). 

*® The problem has been raised before the 
NLRB many times. In Pioneer Pearl Button 
Company, 1 NLRB 837 (1936), the employer 
made no offer to prove the claim. In Manville 
Jenkes Corporation, 30 NLRB 382 (1941), the 
employer flatly asserted that the information 
requested was ‘‘confidential.’’ Similarly, no 
information was offered in Stonewall Cotton 
Miils, 36 NLRB 240 (1941); Southern Saddlery 
Company, cited at footnote 37; Jacobs Manu- 
facturing Company, cited at footnote 38; and 
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Camp & McInnes, Inc., 100 NLRB 524 (1952). 
The only earlier case which gave any indication 
as to what information would be enough to 
establish good faith was Borchert, d. b. a. West 
Fork Cut Glass Company, 90 NLRB 944 (1950), 
in which the Board, without specific reference, 
affirmed a finding by the trial examiner that an 
employer satisfied the obligation to furnish 
information by agreeing to open his books to a 
certified public accountant or a disinterested 
third party. 

# McLean-Arkansas Lumber Company, 5 CCH 
Labor Law Reports (4th Ed.) { 52,237, 109 
NLRB, No. 157 (August 26, 1954). 
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formation that must be furnished to support 
a claim of inability to pay. In that case, 
the employer, .a lumber dealer, was asked 
by the union to show the books. The em- 
ployer then proceeded to divulge certain 
information, but not all the data that the 
union requested. The salient facts are 
summed up in the trial examiner’s report, 
which said: 


“In the instant case, the Company re- 
jected all economic demands with the asser- 
tion that it was not making money and 
could not afford increased costs. During 
the course of the negotiations the Company 
submitted a letter from its accountant 
noting its net earnings from lumber opera- 
tions from the prior calendar year and 
also informed the Union that no statements 
were available for the current year. The 
Company also submitted a memorandum 
giving further details as to its operations 
and prospects. McLean submitted addi- 
tional data on Company operations in his 
letter of September 15, 1953, coupled with 
an offer to have the books re-audited by 
another certified public accountant, at the 
Union’s expense if no errors were found. 
In his letter to Foster of October 23, 1953, 
McLean submitted mill operation figures 
for 1953, again declared a statement of 1953 
operations was not available, and refused 
to give details as to the Company’s income 
from outside investments, although he did 
indicate the nature of those investments 
and set down the assets, liabilities, and net 
worth of the Company as shown in its last 
statement. The written information was 
supplemented by oral statements made at 
bargaining sessions.” 

In commenting upon this situation, the 
trial examiner (and the Board, too, by 
reason of its adoption without comment of 
his findings, conclusions and recommenda- 
tions) concluded: 


“Under the above circumstances, the 
undersigned is of the opinion that it has 
not been established that the Company 
failed in its obligations under the Act by 
refusing to open its books for inspection 
by the Union. Jt furnished data as to its 
earnings taken from its most recent financial 
statement. It detailed problems it was cur- 
rently facing and those it expected to have 
to deal with in the future. It also gave 
information as to its 1953 mill operations. 


“The Company did not furnish detailed 
information as to its investments and invest- 
ment income. However, under the circum- 
stances, such information was hardly relevant 
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More than 7,700 automotive patents 
were issued in 1953, some 18 per 
cent of all patents and close to the 
18.3 per cent automotive proportion 
of all patents issued since 1899. 

—Automobile Facts, December, 1954 





here since the Company at no time main- 
tained that its assets were insufficient to 
meet the costs of a wage increase or that its 
income from investments was insubstantial. 
It based its position solely on the state of its 
lumber operations. As to the latter opera- 
tions, it gave substantial information. It did 
not furnish any statement of its current 
operations. However, none had been pre- 
pared and McLean explained that no state- 
ment was available since the Company only 
prepared an annual statement as of the 
close of the current calendar year. Jt was 
not under the obligation of altering its estab- 
lished accounting practices. While it refused 
to permit an examination of its account 
books of current operations it did furnish 
the Union with figures as to its mill opera- 
tions and its business situation. Under all 
the circumstances, the undersigned con- 
cludes that the Company fulfilled its twin 
obligations of explaining the reasons for its 
position as well as supplying sufficient infor- 
mation to the Union to enable it to bargain 
intelligently on the economic issues.” (Italics 
supplied.) 


In reviewing the law applicable, the trial 
examiner stated: 


“Tt is clear from the cases that when it 
is asserted that a company is not financially 
able to grant a wage increase or other 
economic demand, a refusal to furnish any 
information as to its financial condition is 
not a fulfillment of the requirement of good 
faith bargaining. However, it is also appar- 
ent that there has been careful avoidance 
of the establishment of a rule that when a 
claim of financial inability to grant economic 
demands is made, a bargaining agent is 
entitled to examine the books and records 
of a company and the refusal of such a 
request is per se violative of the Act. In 
the Southern Saddlery case stress was 
put on an obligation ‘to furnish the Union 
with sufficient information to enable the 
latter to understand and discuss intelligently 
the issues raised by the Respondent in op- 
position to the Union’s demands’, In the 
Jacobs case the Court emphasized 
that the Company was not required by the 
Board’s order to produce specific books and 
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records. ‘To bargain collectively in com- 
pliance with the statute’, it declared, ‘does 
not mean that an employer must produce 
proof to establish that he is right in his 
business decision as to what he can or can- 
not afford to do. He is left free to decide 
that himself and, at the end of the bargain- 
ing, may agree only insofar as he is willing 
in the light of all the circumstances.’ A 
union, it may be added, also is free to decide 
the extent of any economic demands it will 
present to an employer without being limited 
by financial data furnished by an employer. 


“Of course in some situations, negotiators 
might be aided by having the benefit of an 
examination of company books and records. 
Accounting is an exact science only to the 
uninitiated. There are many cases dealing 
with the application of accounting prin- 
ciples to particular circumstances. In cer- 
tain cases, an examination of books may 
furnish the basis for argument that a com- 
pany actually is in a better financial con- 
dition than contended. Even where a financial 
statement is furnished, employee represen- 
tatives may question accounting procedures 
underlying the formulation of. the statement. 


“Negotiators, of course, may agree that 
books of account be reviewed and also that 
wage adjustments be made, either up or 
down, in accordance with the results. How- 
ever, no such obligation is written into the 
law. Either ‘side may take a bargaining 
position regardless of the actual worth of a 
business and, the success of its current op- 
erations. It is these latter considerations, 
in the opinion of the undersigned, that 
underlie the decisions which hold, in effect, 
that there is no right per se to review company 
books every time a claim of financial inability 
to meet economic demands is made, but that 
the requirements of collective bargaining 
may properly be met, in particular cases, 
by furnishing relevant information, data, 
financial reports or perhaps inspection of 
records, depending on the circumstances.” 
(Italics supplied.) 


Accordingly, in the McLean case we have, 
for the first time, a good delineation of 
the extent of the employer’s duty to furnish 
economic information to support a claim 
of inability to pay. Before commenting 
upon the real significance of this decision, 
it cannot be too strongly emphasized that 
this guidepost must be applied with caution, 
since the determination of “good-faith bar- 
gaining” rests primarily upon the facts and 
circumstances of each case. Nevertheless, 
the trial examiner’s report, as adopted by 
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; 


NLRB, does now offer some concrete ex- 
amples in an important area of contract 
negotiations and where such examples in 
the past have been too scarce. Briefly stated: 


(1) The Board has designated what it 
calls a “twin test.” In order to avoid the 
stigma of bad faith, the employer’s informa- 
tion must show the basis for the employer’s 
claim and furnish the union enough data to 
enable it to bargain intelligently. This test 
lacks the desired definiteness, but it is 
clarified somewhat by specific applications. 


In McLean, the employer met his obliga- 
tion to furnish information without opening 
the company books to inspection by the 
union. Although it cannot be said that 
inspection of books will never be required 
in any circumstances, it appears that an 
employer can avoid this kind of disclosure 
by presenting the information bearing on 
the inability to pay in some other form, 
without attempting distortion or conceal- 
ment. This conclusion is supported by the 
prior court decision in the Jacobs case, above, 
which enforced NLRB’s order in similar 
circumstances in which the employer was 
directed to furnish such substantial and 
other information as would support the 
employer’s claim. In that case the court 
significantly said: “The Board’s order does 
not require respondent [employer] to pro- 
duce any specific books and records.” 


(2) The refusal of an employer to furnish 
a specific financial statement in the form as 
requested by the union does not detract 
from his good faith. 


In McLean, a financial statement for the 
first half of 1954 was refused. No such 
statement had been prepared by the com- 
pany. The trial examiner said the com- 
pany was under no obligation to change its 
established accounting practices to satisfy the 
union’s request. This would seem to indi- 
cate that, under similar circumstances, an 
employer will not be required to prepare 
special accountant’s reports or statistical 
studies for a union. But it should be noted 
that quite detailed information about cur- 
rent operations and business problems was 
given in this case, as reflected in the em- 
ployer’s memo and letter to the union, 
quoted at length in the report of the trial 
examiner. 


(3) The employer was upheld in with- 
holding detailed information about income 
from outside investments. 


The trial examiner ruled that such in- 
formation was hardly relevant under the 
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circumstances, because the employer, McLean, 
based his claim of inability to pay on the 
state of the company’s lumber operations 
alone. The clear inference from this ruling 
is that an employer need furnish information 
only about that part of his business which is 
directly affected by the union demands, Paren- 
thetically, it should be remembered that the 
employer in the McLean case actually did 
furnish some information as to the nature 
of the outside investments and a definite 
report of the company’s assets, liabilities 
and net worth. 


Thus, it will be seen that while the 
McLean case fills the important gap left 
by the earlier cases that gave little or no 
indication of the extent to which the em- 
ployer must make such disclosure, it answers 
some, if not all, of the questions concerning 
justification of inability to pay. If properly 
applied, this decision can aid employers in 
avoiding unfair-bargaining charges and can 
assist unions in determining the .extent to 
which they can press requests for support- 
ing economic information. As previously 
stated, the decision cannot be followed 
blindly and a careful margin of safety must 
be allowed for the differences in facts and 
circumstances which, because of the nature 
of labor-management relations, appear from 
case to case. 


Conclusion 


In sum, it can therefore be said that in 
collective bargaining and negotiations with 
unions, employers subject to the NLRA 
may be required, upon request by the 
accredited bargaining agent, to supply de- 
tailed information concerning all the com- 
ponents and factors that enter into the 
determination of wages—direct and indirect 
—and other forms of compensation, includ- 
ing “fringe” payments and the like, that 
form the economic basis of the employer- 
employee relationship. To that end the 
3oard has held, and the courts have sus- 
tained the Board, that employers have a 
mandatory statutory duty to supply unions 
with any and all wage information and data. 
Not only must the data requested be neces- 
sary for them in order to carry out intelli- 
gently their duty to represent employees in 
bargaining negotiations, but the employer 
must provide data and information which 
has some realistic significance to the need 
of the “informed judgment” which the union 
seeks to arrive at in order competently to 
act in the interest of its constituents. (This 
is true irrespective of the relationship of 
the materia! sought to the immediate bar- 
gaining issues at hand, provided that the 
data is sought in good faith, is not intended 


(Continued on page 192) 





*tIn this connection, see Truitt Manufacturing 
Company, 5 CCH Labor Law Reports (4th Ed.) 
52,428, 110 NLRB, No. 143, (November 18, 
1954). In this recent decision, the Board, with- 
out going into the details of the wage data to 
be furnished to the union in an ‘‘inability-to- 
pay’’ case, has followed its holding in the 
McLean case. In Truitt, the Board unanimously 
affirmed the findings of its trial examiner. The 
union had requested an increase of ten cents 
an hour and the company had contended it was 
unable to pay more: because a higher wage 
would put it out of competition for business and 
because it was operating under a financial strain 
as a result of undercapitalization and other 
causes. During the negotiations the company 
offered 2'%4 cents an hour, which the union re- 
jected ‘‘in the belief your Company can meet the 
Union’s request of ten (10 cents) per hour 
general increase . . . [the union] respectfully 
requests permission to have a certified public 
accountant examine such books, records, finan- 
cial data, etc., to ascertain or substantiate the 
Company’s position or claim of being unable 
to meet the Union’s proposal and/or counter- 
proposals of a wage increase in excess of two 
and one-half cents (.02%) per hour.’’ The com- 
pany’s attorney replied: ‘‘I have been author- 
ized to state to you that the Company takes 
the position that confidential information con- 
cerning the affairs of this Company is not a 
matter of bargaining or discussing with the 
Union. The company’s position throughout the 
recent negotiations and in previous sessions 
with you and the Union, has been that the 
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question of granting a wage increase concerns 
our competitive bidding for jobs to keep the 
plant operating.’’ The company contended. 
before the Board, that its position was to be 
distinguished from that involved in prior cases 
where the Board has ordered employers to 
supply information for bargaining because (1) 
it had offered a wage increase, (2) it had 
pleaded competition rather than inability to 
Pay as its reason for being unable to pay 
more and (3) it had offered the union svfficient 
information. 

The trial examiner rejected these distinc- 
tions and the Board, adopting his findings, held 
unanimously: ‘In the present case, we are 
Satisfied that the Respondent [company] had 
failed to submit such reasonable proof’’ as 
good-faith bargaining requires. The Board stated 
the rule as follows: “. . . it is settled law 
that when an employer seeks to justify the 
refusal of a wage increase upon an economic 
basis . . . good faith bargaining under the 
[Labor Management Relations] Act requires 
that upon request the employer attempt to 
substantiate its economic position by reason- 
able proof.’’ Accordingly, the Board ordered 
the company, upon request, to furnish the 
union “. with such statistical and other 
information as will substantiate the Respond- 
ent’s [company’s] position of its economic in- 
ability to pay the requested wage increase and 
will enable the Shopmen’s Local No. 729... 
to discharge its functions as the statutory repre- 
sentative of the employees in the unit found 
appropriate by the Board.’’ 
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Arbitration and Its Uses 


in 36 Firms in Wisconsin 


By DANIEL H. KRUGER 





M UCH has been written about labor ar- 
+ bitration.’ It has been characterized 
as the “capstone of the grievance procedure,” * 
the substitute for the strike or lockout.’ 
Labor arbitration,‘ as contrasted to com- 
mercial arbitration, is used to resolve dis- 
putes which arise over the meaning and 
application of particular labor agreement 
terms. When the parties are unable to 
agree, the grievance is referred to a third 
party for final settlement. Thus, arbitra- 
tion may be viewed as the terminal point 
of the grievance machinery. 


While grievance arbitration has been com- 
mon in some industries for a number of 
years, its widespread use has developed 
since World War II. According to one 
writer, the increase in both its inclusion into 
labor agreements and its use was prompted 
by the practice of the National War Labor 
Board to direct the parties in disputes be- 
fore it to include such provisions in their 
contracts.° Another possible stimulus was 
President Truman’s Labor-Management Con- 
ference of November, 1945, which reached 
unanimous accord in recommending that 
“collective bargaining agreements should 

provide for adjustment of . . . griev- 
ances and disputes (involving the interpre- 
tation or application of the terms of the 
agreement) by an effective grievance pro- 
cedure with arbitration as its final step.” ‘ 


IF THE ARBITRATION MACHINERY 
IS TO BE EFFECTIVE, IT MUST 
BE USED SPARINGLY, THE AUTHOR 
STATES. THIS ARTICLE IS PART 
OF A STUDY OF COLLECTIVE BAR- 
GAINING IN WISCONSIN FIRMS 





The net result has been that arbitration 
has become generally accepted as a means 
for achieving final settlement in collective 
bargaining disputes. It has been reported 
that 89 per cent of collective bargaining 
agreements have provision for some type 
of arbitration.* 


Against this background, an inquiry was 
made to ascertain the extent to which ar- 
bitration is used in 36 Wisconsin companies. 
A questionnaire was sent to these firms 
requesting information concerning the use 
of arbitration; type and form of arbitration 
machinery; types of grievances which were 
taken to arbitration in the four-year period 
1950-1953; disposition; and, finally, their 
views on the usefulness of this procedure. 
Their labor agreements were also reviewed 
to supplement the above information. Thirty- 
one firms (86 per cent) answered and re- 
turned the questionnaire, Of the 36 companies, 





1In the last few years many books and arti- 
cles have been written on the subject of arbi- 
tration. A recent bibiiography of the Industrial 
Relations Center of the University of Hawaii 
(January, 1954) contained 48 books and articles 
on this subject. 

? Robert E. Matthews (ed.), Labor Relations 
and the Law (Boston, Little, Brown and Com- 
pany, 1952), p. 360. 

* The term was used as such in classroom dis- 
cussion in the Collective Bargaining Seminar 
at the University of Wisconsin, fall, 1953. 

*The term as used throughout this section 
refers to grievance arbitration rather than arbi- 
tration of new contract terms. 


Arbitration in Wisconsin 


5 See George E. Barnett, Mediation, Investiga- 
tion, and Arbitration in Industrial Disputes 
(New York, D. Appleton and Company, 1916). 

6 Matthews, work cited at footnote 2. 

7 Work cited at footnote 2, at p. 361. 

8 In a study of 1,142 collective agreements in 
effect during 1952, the Bureau of Labor Statis- 
tics found that 89 per cent of the contracts 
contained provisions relating to the arbitration 
of grievances. See Ernestine M. Moore and 
James Nix, ‘‘Arbitration Provisions in Collec- 
tive Agreements, 1952,’’ 76 Monthly Labor Re- 
view 261 (March, 1953). 











The author is assistant professor of 
management in the School of Com- 
merce and Business Administration at 
the University of Alabama and is also 
director of the Commerce Extension 
Services of the university. 





32 (89 per cent) have arbitration clauses in 
their contracts. 

Four companies do not have such a clause. 
One of the four did have one, but during 
their last negotiations (1952), when the 
matter was discussed it was agreed to de- 
lete the clause for at least a few years. 
According to the employee relations man- 
ager: “It appears that the main reason for 
the union (CIO) dropping their request for 
it. was the expense involved and the bad 
experience they had had with the only case 
that went to arbitration during the terms 
of that contract.” The manager of indus- 
trial relations of one of the other three 
companies pointed out that they do not 
have an arbitration clause as “our feelings 
have always been that we should be able to 
settle our differences on a local basis with- 
out resorting to arbitration.” 

In another firm, the executive vice presi- 
dent stated that the provisions of the con- 
tract are well understood by the supervisory 
people and by the union membership. As a 
result: “There have not been any 
legal battles, wrangles, arbitration or pro- 
tracted discussions concerning interpreta- 
tions of the contract and its provisions. .. . 
We never have experienced an arbitration 
proceeding. We even have no arbitration 
clause in our contract. This, I believe, is a 
wholesome commentary on the success of 
our policy and our efforts to get along in 
harmony with our employees and _ their 
union representatives.” 

Three of the four companies have not 
had any work stoppages since their unions 
were recognized. The fourth has had one 
work stoppage in the history of its collec- 
tive bargaining experience. Three of the 
companies bargain with locals affiliated with 
three international unions of the AFL and 
the fourth with a CIO affiliate. 


Form and Type 
of Arbitration Machinery 


In 12 companies there is a single arbi- 
trator who is selected for each case, that is, 


ad hac. In three companies there is a per- 
manent arbitrator who, in two instances, 
serves during the term of the contract; in 
the third, the impartial referee serves at 
the pleasure of the parties.° Eight agree- 
ments specify an ad hoc three-man board; 
one for each party and the third, if no 
agreement is reached, from one of the ap- 
pointive agencies listed in Table 2 (page 
168). In seven companies, the arbitration 
board is composed of five ad hoc members: 
two from the company, two from the union 
and, if no agreement among the parties is 
reached, a fifth member is obtained from the 
staff of arbitrators in one of the appointive 
agencies listed in Table 2. One company uses 
a seven-man ad hoc board; and one company 
with multiplant operations but with in- 
dividual-plant bargaining uses all types (ad 
hoc): single arbiter and three- and five-man 
arbitration boards. 


In response to the question as to the 
reasons why the particular form and type 
of arbitration is used, the management rep- 
resentatives’ answers fell into five broad 
categories. Several did not know if there 
was any particular reason because the clause 
had been in the contract for a number of 
years before they assumed their positions. 
Since they had not used the arbitration 
clause, it had been automatically included 
in each successive agreement. Five firms 
specified that their particular arbitration 
machinery was negotiated with the union 
and that the method so selected was agree- 
able to both parties. 


Ad hoc.—Four companies stated that they 
use either an ad hoc single arbiter or an 
ad hoc arbitration board because they do not 
have the volume to warrant a permanent 
arbitrator. One of the four added that “a 
single ad hoc arbitrator is less expensive 
and we feel that he is more inclined to give 
an impartial decision.” Another firm pointed 
out that it uses the ad-hoc three-man arbi- 
tration board partly because it is the prac- 
tice in the industry and partly because it 
simplifies the hearing to have representa- 
tives of the parties on the board. While a 
five-man arbitration board which was nego- 
tiated into the contract is used in another 
company, the management representative 
emphasized that, in general, it boils down 
to a single arbitrator. The fourth company 
had this say: “Inasmuch as arbitration is 
used infrequently and in special circum- 
stances, it appears to us to be preferable 





® There has been a total of five referees since 
its inception in 1941. 
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TABLE 1 


Form and Type of Arbitration Machinery 
in Contracts of 32 Firms 


Form of Number of 


Arbitration Machinery Companies 
ee rr 15 
Permanent . ; a 2 
Ad het .... OED, IN TF Pe 12 
Three-man board ................ 8 
Aa hee... F ees 8 
Peee-enem WORT... nsec csccwe 
Ad hoc Fi Rasy ; 7 
Seven-man board oe hy 
MN PO te ks. 1 
All types: single arbiter, and 
three- and five-man boards.... 1 
Ad hoc 1 
Total ... neat 32 


«@ One of these companies bargains individually 
with nine unions. The arbitration clause varies 
only in the number of members on the arbitra- 
tion board; in most, a five-man board is used 
and in others, a seven-man board. 

>See page 168 for explanation of this. 





to agree upon the form of arbitration which 
is most appropriate to the question at issue.” 

This idea of selectivity was emphasized 
by the management representatives of four 
other firms, each of which uses only a 
single ad hoc arbitrator. The manager of 
industrial relations of one firm pointed out 
that they use the single ad hoc arbiter be- 
cause they can select one who is qualified 
for the type of dispute in question. It also 
permits flexibility in changing him if he 
proves unsatisfactory or in reselecting him 
continuously if he proves satisfactory. An- 
other company has a single ad hoc arbitra- 
tor because they, too, feel that they can 
obtain persons particularly qualified for the 
question involved. “This avoids splitting 
decisions by permanent arbitrators and feel- 


ings of favoritism of one party over the 
other.”** The third firm emphasized that 
“We want each case treated separately—no 
trading by the arbitrator treating more than 
one case at a given time or over a period.” ™ 
The fourth firm stated that a single ad hoc 
arbiter “works out well in our case.” 


Permanent.—One of the three companies 
which have a permanent arbitrator pointed 
out that “a sound, single arbitrator serves 
our needs.” Another such firm prefers the 
permanent over the ad hoc because the ref- 
eree “can, over a period of time, get to know 
the parties and the contract and not make 
the same mistake twice.” The third com- 
pany stated that provision for a permanent 
arbitrator was made when the contract was 
first written and has been reinserted at each 
subsequent contract. 


Selected Forms and Types 
of Arbitration Machinery 


In most of the contracts the arbitration 
clause is about the same. Certain procedures 
have to be followed prior to resorting to 
arbitration. The examples which have been 
selected have certain characteristics which 
make them unique. 


One company which has not used arbi- 
tration has a clause in its contract calling 
for each party to select an arbiter within 
five days after receiving a request for ar- 
bitration, in writing, from the party desiring 
it. The two arbitrators meet and endeavor 
to settle the dispute. If they faii, a third 
member of the board is selected from the 
staff of arbitrators of the Wisconsin Indus- 
trial Commission (WIC). 


In another agreement, there is a joint 
standing committee composed of four rep- 
resentatives, two from the company and two 
from the union.” To this committee are 
referred all questions which may arise as 





” The management representative did not 
elaborate on this. Perhaps he had in mind 
that some permanent arbitrators give a decision 
which may appear unreasonable to one of the 
parties and then, to balance the record, give 
the next decision to the other party regardless 
of the merits of the case. The comment that 
the single ad hoc arbitrator avoids the feeling 
of favoritism suggests that having made his 
decision, his task is finished and his relation- 
ship with the parties terminates. If one of the 
parties feels strongly against his being used 
another time, he will not be selected. The 
permanent arbitrator, on the other hand, either 
serves during the term of the contract or at 
the pleasure of the parties. After being called 
upon to adjudicate several disputes, it is con- 
ceivable that he may be viewed by one party 
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as favoring the other by the nature of his 
decisions. 

11In some companies, the permanent arbitra- 
tor periodically ‘‘holds court,’’ during which 
sessions he may hear all those cases which have 
come up since the previous session. This 
spokesman probably felt that under such an 
arrangement, the arbitrator may balance the 
record by giving the parties an equal number 
of awards, regardless of the merits of the 
cases. 

2 This company bargains individually with 
nine unions. The arbitration clauses are all the 
same with the exception that the joint standing 
committee in one is composed of six repre- 
sentatives, three from each party. In the event 
that the issue cannot be settled, the arbitration 
board is composed of seven members. 
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TABLE 2 


Source of Arbitrators in the 32 Firms 


Source 
By agreement of parties 


Number of Firms 
Using This Method 
5 


Appointive agency when agreement is not reached: 


Federal Mediation and Conciliation Service (FMCS). 
Secretary of Labor (Department of Labor) 

American Arbitration Association 

Wisconsin Industrial Commission (WIC) .... 
Wisconsin Employment Relations Board (WERB).. 
Calendar Judge of the Circuit Court of Milwaukee County 
Either FMCS or WIC ......... 


| —re ww UI hd © 


w 
nN 





to the scale of wages under the contract, the 
interpretation to be placed upon its provi- 
sions, or alleged violations thereof which 
cannot be settled otherwise. The committee 
meets only when any questions. or differ- 
ences are referred to it for decision by the 
executive officers of either party. When 
the committee is unable to agree, the matter 
is then referred to a board of arbitration 
composed of five members: two representa- 
tives from each of the parties, who select 
the fifth member. To date, arbitration has 
not been used in this company. 

The arbitration machinery in another 
company is rather unique. Six members, 
three representing the management and 
three the union, are appointed by the re- 
spective parties. The arbitration board con- 
siders the matter or matters in dispute and 
renders its decision. The contract specifi- 
cally states that no lawyer or legal adviser 
to either of the parties is eligible to act as 
a member of this board. This provision, 
however, does not apply in the event a third 
party is called in to help adjudicate the 
dispute. If the six members are unable to 
agree on all matters referred to them, then 
an entirely disinterested person is chosen 
by them as the seventh member. In the 
event the arbitration board is unable to 
agree on the selection of the seventh mem- 
ber, either party may refer the matters in 
dispute to the president of the company and 
the president of the international union 
for a decision. If these two or their respec- 
tive representatives are unable to agree, 
they select a third party to sit down with 
them to hear the evidence and to render 
a majority decision which is final and bind- 
ing on the parties. In case the president 


of the company and the president of the 
international cannot agree on the _ third 
party, the appointment is made by the Fed- 
eral Mediation and Conciliation Service 


(FMCS). 


There is an impartial umpire in a com- 
pany which has both a company-wide and 
a local agreement. When either party de- 
sires arbitration, it notifies the other party 
and the impartial umpire in writing. This 
notice must be given within 30 days after 
the third step in the grievance procedure, 
namely, hearing by the local committee 
composed of local management and union 
representatives. Immediately after such no- 
tice is given, the local union notifies its 
international of the nature of the dispute 
and the local management notifies the com- 
pany’s central management. The impartial 
umpire is selected by mutual agreement of 
a committee composed of one or more 
executives of the company and one or more 
officers of the international.” If this board 
is unable to settle the matter (within a pre- 
scribed time period), it agrees upon a 
method of arbitration of the matter in ques- 
tion. Before the grievance is submitted to 
arbitration, either the company or the inter- 
national (whichever presented the griev- 
ance) is allowed 30 days in which to decide 
whether to submit the matter to arbitration 
or to drop the matter and consider it can- 
celed. During the four-year period 1950- 
1953, one grievance went to arbitration in 
this company and a single ad hoc arbitrator 
was used. 


Four contracts call for conciliation before 
a grievance can go to arbitration. In one 
of them, the grievance can go to arbitra- 





% The plant is one of 27 units. There is a 
master agreement between the company and 
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the international union and a supplemental 
agreement covering the local plant. 


Labor Law Journal 


March, 1955 e 




















|1ne nF Oo 








nS 
od 


he 
ird 


ice 


n- 


re 
1¢€ 
a- 


‘al 











tion “in case and only in case of” the failure 
of the highest officials of the company and 
union (or their representatives appointed 
for the purpose) to agree upon a settlement 
after at least three meetings, one of which, 
at least, is to be held in the presence of a 
representative of the FMCS or the Wiscon- 
sin Employment Relations Board (WERB). 
In the event the grievance is not settled, 
the WIC appoints the arbitrator. In an- 
other agreement, if the controversy re- 
mains unsettled after being discussed at 
two regular conferences between the shop 
committee and the management, then either 
party may, within seven days, request the 
services of the FMCS or the WERB. If 
the issue is not settled by conciliation, it is 
taken to arbitration with either the FMCS 
or the WERB appointing the arbitrator. In 
the former case, arbitration has been used 
twice during the period 1950-1953; in the 
latter, arbitration has not been used as all 
cases have been settled either in the early 
steps of the grievance procedure or in 
conciliation. 


Source of Arbitrators 


In five companies, the single arbitrator 
or the third or fifth man on the arbitration 
board is selected by mutual agreement be- 
tween the parties. The representative of 
one of these companies stated that the 
Federal Mediation and Conciliation Serv- 
ice appears to have the best list of profes- 
sional arbitrators; however, he went on to 
say that the mutual agreement step has, for 
the last several years, resulted in a selection 
and that there has been no need to refer to 
the FMCS. The 27 other firms use one of 
the appointive agencies which appear in 
Table 2 to designate the man or to submit 
a panel from which to choose. 


All the firms which use the FMCS have 
multiplant operations in other states. Hav- 
ing this agency enables all the contracts 
to be uniform on this point. The two firms 
using the United States Department of 
Labor have their operations confined to 
Wisconsin and have been bargaining with 


their unions for a number of years (35 


years and 28 years). Of the eight firms 
using either the WERB or the WIC, seven 
are companies whose entire operations are 
concentrated within the state." Apparently 
they feel that if a government agency is to 
supply arbitrators, they want the agency 





that is closest to them, that is, the state. 
Four of the six using the American Arbi- 
tration Association are also firms with their 
entire manufacturing operations within the 
state. The company whose contract calls 
for the selection of an arbitrator by the 
calendar judge of the Circuit Court of Mil- 
waukee has operations in several states, but 
its main plant is located in Wisconsin. 


A variety of answers was given in re- 
sponse to the question as to why the 
particular appointive agency is used.” Sev- 
eral stated that there was no particular 
reason for using the one that they do. 
Seven companies answered that the agency 
name was either placed in the contract 
when the clause was first negotiated and it 
has remained unchanged over the years, 
or was agreeable to the union. One firm 
reported that some of its contracts specify 
the WERB as the appointive agency, but 
nearly ail of the contracts have been 
changed—and the others will be changed— 
to use the FMCS in order that all the labor 
agreements throughout the company (which 
operates in 26 states) will be uniform on 
arbitration. Another stated that it uses the 
FMCS because “we have been successful 
in obtaining mutually agreeable arbiters 
from this agency.” The spokesman for one 
firm said that the FMCS is used because 
the union prefers it; however, the company 
would like to change to the American Arbi- 
tration Association. He added that it 
doesn’t make too much difference which 
appointive agency is used because the com- 
pany can reject any arbitrator whom it does 
not like and the union can do likewise. 
According to the manager of industrial rela- 
tions in another firm, the American Arbi- 
tration Association is used because it is 
“well-recognized with established rules, pro- 
cedure, and a code of ethics.” 


Seven have Wisconsin agencies appoint- 
ing the arbitrators. One firm stated that, 
on the recommendation of its labor consult- 
ant, the WERB was selected. Another 
reported that it changed from the FMCS to 
the WERB as a matter of convenience. 
The WIC is the appointive agency in a 
third “for no particular reason except that 
it is handy.” One company commented 
that formerly the United States Depart- 
ment of Labor was the only agency to 
which the union would agree; with the 
change in the national administration, how- 





1! One firm has several plants in other coun- 
tries but its entire manufacturing operation is 
located in Wisconsin, 
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% Most of the comments which follow are 
from companies which have used arbitration: 
several are from firms which have an arbitration 
clause in their contract but have not used : it. 
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Allied Florists’ Assn. of Illinois 


Measuring and grading roses is a 
streamlined operation. The meas- 
uring strip on the conveyor gauges 
stem lengths for the operator. 





ever, they now want to use the WIC. The 
spokesman added that they have always 
preferred to use the WIC because that 
agency “knows the local situation and has 
less political overtones.” 


An effort was made to learn the back- 
grounds of the arbitrators—that is, whether 
they were lawyers, ministers, educators or 
professional arbitrators. Ten companies 
using arbitration specifically reported that 
professional arbiters are used. Two firms 
use either professionals, educators or law- 
yers. None of the reporting firms cited 
the use of ministers as arbitrators. One 
company uses educators; in another, a law- 
yer serves as the referee. Other companies 
did not specify the backgrounds of the 
arbitrators. 


Jurisdiction of Arbitrators 


Subject matter of arbitration.—About half 
of the contracts provide that any dispute, 
complaint or grievance” involving the in- 
terpretation and application of the terms 
af the contract (and in some instances, the 
supplements—for example, pension or group 
insurance plans) or alleged noncompliance 
with its provisions is subject to arbitration. 
The other half contains additional specific 
limitations on the subject matter which 





can be taken to arbitration. Illustrative of 
these are the following examples: 


Three contracts specify that no subject, 
thing or matter having to do with or con- 
cerning general wage increases or decreases 
is subject to arbitration; only nonfinancial 
grievances may be subjects of arbitration 
A fourth states that the base rates are not 
subject to arbitration. 

This contract provides: “No case shall 
be submitted to an arbitrator which in- 
volves rates of pay of any sort or nature 


and no case shall be submitted . . . which 
in any way involves standards of produc- 
tion. .. . No arbitration shall be had with 


respect to any matter or practice in the 
management of the company, its plant or 
plants not specifically mentioned in and 
limited to a particular practice by the pro- 
visions of this contract.” 


The language of another reads: “Matters 
of general wages and the company’s estab- 
lished systems of wage incentives, job eval- 
uation, merit rating and wage rate ranges 
shall not be subjects of arbitration here- 
under. However this limitation shall not be 
construed to apply to individual grievances 
which might arise in the event the company 
does not administer such established sys- 
tems equitably.” 


According to this agreement: “Any mat- 
ter properly a subject of collective bargain- 
ing, provided that matter is included in the 
Wage Supplement... may be submitted to 
be decided only on the basis of whether or 
not there has been a violation or improper 
interpretation or improper application of 
the terms of the Wage Supplement and 
matters which would be an addition to, 
modification or amendment of the Wage 
Supplement are not subject to the griev- 
ance procedure and may only be taken up 
pursuant to the reopening provisions of the 
Wage Supplement.” 

In this contract, no matter respecting the 
provisions of the death, disability and pen- 
sion plan or the accident and health benefit 
program is subject to the arbitration pro- 
visions. 

Several agreements of this company spell 
out that the local union’s laws not affecting 
wages, hours or working conditions and the 
bylaws of the international shall not be 
subject to arbitration. 





, 


16 Some contracts specify ‘‘any,’’ some ‘“‘all,”’ 
and still others ‘‘only.’’ With one exception a 
grievance is defined generally, in the contracts 
as being any dispute concerning the meaning 


170 





and application of any provisions of the agree- 
ment. In the one exception, a grievance is 
broadly defined as: ‘‘Should any employee feel 
that he has been treated unjustly ... .” 
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The company which deleted its arbitra- 
tion machinery in the last negotiations had 
this to say: “We insisted while we had it 
that it be a limited form of arbitration to 
the extent of contract interpretations. Wage 
matters and all of the other items listed 
in your questionnaire were excluded, except 
as mentioned above concerning the ques- 
tion or arbitration of contract provisions.” 


Power and authority of arbitrators.— 
Fourteen of the arbitration clauses do not 
spell out the powers of the arbitrators. 
Eighteen define the powers of the arbitrator 
or board of arbitration, the most frequent 
definition being: The function of the arbi- 
trator or the board of arbitration is to 
interpret and apply the provisions of the 
agreement to the settlement of grievances 
arising under it. They do not have the 
power to add to, to subtract from, to modify 
or to extend any terms of the agreement or 
its supplements (except by mutual consent 
of the parties). 


Some of the contracts are more explicit in 
circumscribing the arbitrators’ powers. 
Typical of these are the following five: 


(1) In addition to the general definition 
as described above, the arbitration board 
has no authority to make any change in 
the general wage scale, in the general wage 
structure or in any respects as to rates, for 
example, the day base or incentive presently 
in effect. An exception to this: grievances 
based on alleged inequities arising from 
incentive rates” or base rates added to the 
present job evaluation program after the 
date of the agreement. 


(2) In addition to the general definition 
of powers, the arbiter is authorized to in- 
clude in his, decision all conditions of rein- 
statement, including back pay and seniority 
status of discharged employees. 


(3) The arbitrator has only the jurisdic- 
tion and authority to determine compliance 
with the provisions relating to wages, hours 
of work and other conditions of employ- 
ment as set forth in the agreement, insofar 
as is necessary to the determination of a 
grievance in question; but the arbitrator has 
no jurisdiction or authority to add to, de- 
tract from or alter in any way the provi- 
sions of the contract. 


(4) The power and authority of the arbi- 
trator, as defined in the national agreement, 
is limited to applying and interpreting the 
express terms of the national agreement 
and of the local agreement covering the 
bargaining unit where the grievance origi- 
nated. He does not have authority to deal 
with discharge, discipline, wages or rates of 
pay, or to add to or subtract from any of 
the terms, by implication or otherwise. No 
decision of the board, of the management or 
of an arbitrator in any one case is allowed 
to create a basis for retroactive readjust- 
ment in any question, 


The local agreement provides that the 
arbitration panel (of three) has the right, 
upon evidence provided by both parties, to 
approve, discharge or reinstate suspended 
employees, with or without back pay; and 
to. reduce penalties assessed on those em- 
ployees responsible for any illegal work 
stoppage. The panel must take into con- 
sideration the degree of responsibility of 
all parties to the work stoppage, including 
the management. 


(5) The jurisdictional authority of the 
impartial referee is limited to the determi- 
nation of any grievance, as defined in the 
contract, submitted to him and considered 
by him in accordance with the provisions 
of the agreement. In making his decision, the 
impartial referee is bound by the principles 
of law relating to the interpretation of 
contracts followed by Wisconsin courts. 


Status of arbitral award.—If arbitration 
is to accomplish its intent, that is, the 
orderly and peaceable settlement of dis- 
putes without resort to the economic 
weapons of the strike and lockout, it is 
essential that the parties accept and comply 
with the awards which are made in the pro- 
ceedings. All the contracts specify that 
the award is to be final and binding upon 
the parties, provided it is valid.* If either 
of the parties considers the award invalid, 
it may seek relief in the courts. 


Three contracts, however, specifically 
provide for relief. One provides that in the 
event either party contends that the deci- 
sion of the board was not within its juris- 
diction, it must, within five days, institute 
an action for declaratory relief pursuant to 





“If the normal operator working at incentive 
speed on a job having a permanent incentive 
rate consistently cannot make his normal in- 
centive rate and if the company cannot show 
that in past practice on such jobs the operators 
consistently have made their normal rate, then 
such rate is subject to review under the griev- 
ance procedure. 
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1% The validity of an award may be attacked 
in an action at law or a suit in equity upon 
either of two grounds: (1) The arbitrator ex- 
ceeded his jurisdiction or failed to answer the 
question submitted or (2) there was a lack of 
due process in the proceedings. See Matthews, 
work cited at footnote 2, at pp. 406-407. 
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TABLE 3 


Number of Cases Taken to Arbitration 
by 15 Companies in the Period 1950-1953 


Union Total 
Com- Affil- 
pany ate 
AFL 
AFL 
AFL 
AFL 
CIO 
cIO 
AFL 
AFL 
CIO 
AFL 
AFL 
AFL 
CIO 
CIO 
cio 


Year for 

1953 1952 1951 1950 Period 
3 1 9 
2 4 11 
No record 7 
1 2 
3 41 
0 14 
1 


TOMAOAw pS 


— 
e 


c) 


_ 
SOOO COOCCCARMOYNW 


_ 
SNIPE RK OOOCCHLKH OF WN 


OZZrA 
— 
SCASCSSOOSOOKR ROH 


Total 42 48 26 17° 133 


* Arbitration has been used five times in his- 
tory of collective bargaining experience. 

> There have been five grievances which have 
gone to arbitration in the last ten years (1944- 
1953). 

¢ This has been the only arbitration case since 
1944. 

4 There was a total of 25 grievances going 
to arbitration in the period 1948-1953. 





Chapter 269, Wisconsin Statutes,” for de- 
termination of the question. If such action 
is not instituted within the five-day period, 
the decision as rendered by the board be- 
comes finai and binding. Another contract 
states that either party has the right, within 
15 days after receipt of the impartial ref- 
eree’s award, to request that he reconsider 
his decision or any part thereof, rehear any 
issue involved and submit a supporting 
brief. The third agreement has the follow- 
ing language: “Nothing in this arbitration 
provision shall prevent any action in any 
court of competent jurisdiction to determine 
the meaning of this contract or any part 
thereof, or to set aside any arbitration 
award as arbitrary or capricious and any 
such action may be brought whether any 
arbitration is pending or not. In event of a 
judgment of a court of competent jurisdic- 
tion upon the proper interpretation of this 
contract, such interpretation shall be bind- 
ing upon the parties any arbitration here- 
under unless or until reversed on appeal.” 


Payment of arbitral costs—In 17 con 
tracts, the costs of the arbitrator (either 
the single arbitrator, or the third, fifth or 
seventh man on the board, as the case may 
be) are shared equally by the parties. Each 
party assumes whatever costs are involved 
in the selection of its own appointee (or 
appointees) to the arbitration board. In 
two agreements, the fees and expenses of 
the arbitrator are paid by the loser and the 
arbiter is requested to specify who is the 
loser; however, in one of them, if the arbi- 
trator decides that the dispute is not arbi- 
trable under the agreement, his fees and 
expenses are borne equally by the parties. 
Thirteen contracts do not mention how the 
costs are to be paid. 


Use of Arbitration in 1950-1953 


As indicated, 32 companies have arbitra- 
tion clauses in their contracts. In nine of 
them, arbitration has never been used. An- 
other four did not use this process during 
the four-year period in question.” Fifteen 
companies reported that they did resort to 
this step in the grievance machinery. The 
extent to which arbitration was used varied 
considerably. Table 3 shows the number of 
cases taken to arbitration in the years 1950- 
1953, inclusive. The total number of griev- 
ances settled by arbitrators in this period 
was 133. Six companies each had one case 
arbitrated; two firms each had two; range 
of the other companies: seven to 41 cases. 


High year in the use of arbitration was 
1952, with 48 cases; the low: 1950, with 17. 
In 1953, 42 grievances were settled in this 
manner; in 1951, 26. Three companies in 
1953 accounted for 34 of the 42 cases. Two 
of the three also accounted for 25 of the 48 
cases in 1952. Four companies in this four- 
year period resorted to arbitration 96 times. 


Arbitration has never been used in nine 
companies though they have such clauses 
in their labor agreements. Six of them 
bargain with unions affiliated with the AFL. 
In the seventh, the production and mainte- 
nance employees are represented by a CIO 
union. In the eighth, an independent union 
is the bargaining agent for such employees. 
The ninth company deals with eight AFL 
unions and one CIO. Six of these com- 
panies have not had any work stoppages 
during their collective bargaining experiences. 
The other three have had one strike each. 





% Chap. 269 pertains to regulations for pro- 
cedure in civil actions. 
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* As indicated elsewhere, five companies did 


not return their questionnaires. To the writer's 
knowledge, at least one of these five has not 
resorted to arbitration. 
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Four companies with arbitration clauses 
in their agreements did not resort to arbi- 
tration during the 1950-1953 period. One 
company stated that it has had only one 
case of arbitration in its entire history and 
that the case was decided in favor of the com- 
pany. Another firm resorted to arbitration 
once, during the war. The president of 
this company pointed out that “the union 
is not particularly interested in arbitration 
because they found it was entirely too 
expensive to be worthwhile.” He went on 
to say that the cost of the court reporter 
alone was between $250 and $300 and that 
each ‘party paid half of the cost. In another 
plant nine cases were submitted to an arbi- 
trator who,had already been appointed, but 


each case was settled prior to hearing; the 
arbitration was canceled by mutual agree- 
ment of the parties. The last arbitration 
case in the fourth firm was decided in 1947 
in favor of the employee. Of the four 
companies, two bargain with AFL unions 
and two with CIO affiliates. 


Types of grievances taken to arbitration. 
—The two most frequent grievances taken 
to arbitration were cases involving disci- 
plinary action, and classification and evalua- 
tion of jobs. In the four-year period, there 
were 35 grievances (26.3 per cent) of the 
former and 27 (20.3 per cent) of the latter. 
Table 4 shows the types of grievances in 
14 firms for the years 1950-1953. One plant 





TABLE 4 
Types of Grievances Taken to Arbitration in the Period 1950-1953 


1953 


% of 
Total 


No. 
2 


6 
0 
2 


Type of Grievance 
Seniority 
Disciplinary action 
Transfer of personnel 
Layoff and recall 
Wages 
Incentive pay and changes 
job content 
Classification and evaluation 
Guarantees . : 
Differentials and bonuses 
Hours 
Schedules and _ shifts 
Call-in pay and work time. . 
Waiting time, rest periods and 
preparation time 
Overtime 
Holidays, vacations and other benetits 
Safety and health 
Union security 
Other 
Assignment of work 
Leave of absence for union busi- 
ness other than employees’ 
own plant a: 
Foremen doing production work 
Graduate training students doing 
production work 
Contracting work 
contractor . 
Not specified 


to outside 


1950 
% of 
Total 


1951 
% of 
Total 


1952 
%o of 
Total 
4.9 
34.2 
2.4 
* fe 


No. No. 
0 
9 
1 


0 


N 
4.5 


13.6 35 


0 
0 
7 
0 
0 


2 
i4 
1 
3 


12.2 
14.6 


100 


41 


100 14” 





® Two cases in one company each involved two subjects. 
>In one company, the only case which went to arbitration involved transfer of personnel and 


suarantees. 
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did not break down the subject matter of 
its cases.” 


Disposition of cases by arbitrators.—The 
management representatives were asked to 
signify the disposition of the cases by the 
arbitrators. Table 5 shows to whom the 
arbitral award was made. According to 
the management representatives, the arbitrators 
ruled for the company in 88 cases (67.2 per 
cent) and for the employee and/or union 
in 35 cases (26.7 per cent). Eight cases 
(6.1 per cent) resulted in a split decision. 


These figures should be taken “with a 
grain of salt” rather than at face value. 
However, they do suggest that the com- 
panies apparently take, to arbitration only 
“strong cases” in which they feel their posi- 
tion will be upheld. Because of the political 
nature of the union, particular cases are 
taken to arbitration to placate certain fac- 
tions or to obviate the necessity of the 
incumbent leadership’s making an unpopular 
decision. 


Usefulness of Arbitration as Seen 
by Management Representatives 


The management representatives were 
asked to comment on the usefulness of 
arbitration, as they view it, based on their 
experiences with it.” Three stated that 
arbitration has been used so seldom in 
their firms that they did not feel that they 
had used it enough to comment. One of the 
three said that while arbitration is seldom 
used in his plant, it is used effectively and 
extensively in other plants of the company. 
Another of the three added that the union 
is more likely to call for arbitration than 
management. 


The personnel manager of one plant com- 
mented in a similar vein that the company 
.avoids this step unless it is quite sure of 
its case, whereas the union will take the 
weakest case to arbitration. Another spokes- 
man had this to say: 


“The labor agreement is no less a binding 
legal agreement than any other the com- 
pany enters into and the company regards 
itself as legally responsible thereon in the 
courts. We regard the impartial referee as 
an expeditious substitute for the courts and 
when he performs his function in accord- 


ance with this concept and within his juris- 
diction, he performs a valuable service. On 
occasions, and there have been some, when 
he ‘legislates’, he usurps the parties’ col- 
lective bargaining function and does sub 
stantial harm to one party or the other.” 


The theme of the comments of seven 
representatives was that arbitration pro- 
vides an orderly manner for the adjustment 
of disputes which are not settled between 
the parties. One director of industrial rela- 


tions pointed out that it has been used only 


as a last resort, as most grievances are 
settled in the first three steps of the griev- 
ance procedure; it has been an “out” when 
an impasse has been reached. According 
to another spokesman: “Its only usefulness 
is in case of a stalemate, when it is better 
for an outsider to make a ruling.” A third 
said that arbitration is the only solution if 
there is a deadlock between the parties. 
The manager of industrial relations in one 
plant commented: “I believe it would be 
more accurate to say that it helps us break 
deadlocks in arguments between the com- 
pany and union.” Another firm, which has 
used arbitration once, said that conciliation 
works better in settling grievances. 


In the view of another management 
representative, it is important to have some 
machinery for handling grievances. This 
makes it necessary to have a final body 
to settle those grievances which are not 
settled in the early steps by the parties. 
He went on to say that arbitration is a 
much preferred way of settling disputes 
because the only other alternative would 
be strike action by the union or lockout 
by employers. He added, however, that 
most grievances are settled far short of 
this step. 


One company which felt that arbitration 
is a helpful solution to basic disagreement 
also uses the process as a precedent-setting 
device under which future comparable dis- 
putes are examined. In another firm, it 
was stated that this machinery acts to main- 
tain production without unauthorized inter- 
ruptions since the parties recognize there 
is a definite means of settling disputes. The 
manager of industrial relations further said: 
“It leads to a more earnest effort by the 
parties to arrive at a settlement since both 
constantly consider their eventual position 





1 This firm did not break down the types of 
grievances; it reported only the number of 
cases which went to arbitration: none in 1953, 
seven in 1952, six in 1951 and four in 1950. 
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2 Most of the comments which follow were 
made by the companies which have had some 
experience with arbitration. Those firms, with 
several exceptions, which have not used arbi- 
tration did not make any comments on its use- 
fulness. 
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TABLE 5 


Disposition of Cases by Arbitrators 
in the Period 1950-1953 


Ruled for 
Employee 
Ruled for and/or Split 
Company Company Union Decisions 
A Did not specify 
B 6 3 2 
. 5 2 
D 1 1 
E 24 16 
F 10 4 
G 1 1 
H 1 0 
I 1 0 
J 1 0 
K 1 0 
L 1 1 
M 20 4 
N * 16 3 6 
O Compromise acceptable to both 
parties for the only case. 
Total 88 35 8 
Percent 67.2 26.7 6.1 


* For period 1948-1953. 





in arbitration and they are more willing to 
compromise when their position is not 
strong.” 


In the view of another personnel di- 
rector, the process works well under the 
proper type of clause (which he did not 
specify). “The defect is that it tends to be 
used as a crutch by the parties and :fre- 
quently cases which should be settled by 
mutual agreement are put to the arbitrator 
by both parties in hopes of a more favor- 
able settlement.” 


Two other firms took stronger views. 
One had this to say: 


“We feel that we would be better off 
without it [the arbitration clause]. The 
parties that have to work and live together 
have to settle their own differences by 
themselves sooner or later. Our grievance 
machinery is completely broad. Our arbi- 
tration clause is so tight and narrow that 
it isn’t an invitation for either party to 
duck its responsibilities.” 


The other firm explained in more detail 
its views on the subject. The company 
has an open-end contract (the only one in 
any of the companies) which does not 
contain an arbitration clause. If the parties 
are agreeable, the existing dispute is sub- 
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mitted to arbitration. A company official 
pointed out that the company has gone to 
arbitration five times in the history of its 
collective bargaining experience and that 
in each case the arbitral award has been 
in favor of the company’s position. He 
went on to say: 


“In policy, we refuse to arbitrate matters 
which we feel must be decided in the area 
of collective bargaining, e. g., wages, hours, 
and conditions of employment. We will 
arbitrate controversial factual matters in 
which the decision of an arbitrator is limited 
to a determination as to what are the facts. 
We feel, although we have not heen called 
upon to perform, that we would also be 
willing to submit to arbitration the con- 
struction of a provision of the contract on 
which there was a difference of opinion, 
but only as a last resort. We do not view 
arbitration as being a logical standard step 
in the grievance procedure.” 


The president of another firm pointed out 
that the firm’s arbitration clause had been 
used only once during the war. Since this 
case, he stated, the union has not been 
particularly interested in using it because 
the union found it was entirely too expen- 
sive to be worth while. As for its useful- 
ness, “I would say that our own experience 
was unfavorable in arbitration, but, un- 
doubtedly, if you employed an arbitrator 
from the national organization who is a 
professional, you would find it more satis- 
factory.” 

Two companies which have not used ar- 
bitration also had comments to make. One 
said that its grievance procedure calls for 
conciliation before arbitration and that, to 
date, all cases have been settled there. The 
other felt that the presence of the clause 
had a positive effect on the settlement of 
grievances. He took the view that an un- 
biased arbitrator quickly evaluates the 
merits of the grievance and can decide the 
issue when-an agreement is not reached by 
the parties. “While we have never used 
the arbitration machinery, I think that its 
very presence has hastened the settlement 


‘ of grievances.” 


As indicated, one company deleted its 
arbitration clause in their last negotiations. 
The director of industrial relations re- 
marked: “With the limited amount of ex- 
perience we have had with it, it is our 
opinion that arbitration may have its merits, 
but in most cases it would seem to me that 
the only purpose that it can serve is to get 
one or the other party ‘off the hook’.” 
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To summarize, it can be seen that the 
companies view arbitration with mixed 
feelings. Some use the process as a device 
“to break a deadlock where the parties 
cannot agree.” As such, it is considered 
an orderly way to settling disputes without 
resorting to strikes or lockouts. Used in 
this fashion, it is a substitute for these 
economic weapons. One company viewed 
the arbitrator as a “shock absorber,” that 
is, if an unpopular decision has to be made, 
it is probably more desirable for a third 
party to make it. Another considered 
arbitration a device for setting precedent 
against which similar cases can be matched. 
According: to one spokesman, the arbiter is 
an expeditious substitute for the courts, pro- 
vided he adjudicates and does not legislate. 
In the opinion of another, the very presence 
of the arbitration clause appears to hasten 
the settlement of disputes. 


Other statements were not as construc- 
tive. One firm pointed out that it would 
be better off without such a clause. An- 
other did not view arbitration as being a 
logical step in the grievance procedure, In 
the opinion of one personnel director, the 
defect of arbitration is that it tends to be 
used as a crutch; while another considered 
it a device for getting either party “off the 
hook.” Last, the high cost of arbitration 
is an important factor, especially for the 
union. 


Inferences on Arbitration 


The results of the questionnaire indicate 
how seldom arbitration is used. On the 
average, there were 2.2 arbitrated cases 
annually in each of the 15 firms in which 
arbitration was used. If labor arbitration 
is a new profession, there seem to be “slim 
pickings” for the arbiters, at least among the 
firms included in this study. About half 
of the firms which completed and returned 
the questionnaire had used arbitration dur- 
ing the 1950-1953 period. Six of them had 
one case going to arbitration; two of them 
each had two. Thus, eight of the 15 had 
comparatively little experience with it. The 
bulk of the experience with it comes from 
seven firms. As indicated elsewhere, nine 
companies have never had an arbitrated 
grievance and four had not resorted to 
arbitration during this four-year period. 


Size of plant and use of arbitration —The 
extent to which arbitration was used during 
the four-year period does not appear to 
have been a function of plant size. Two 
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companies, each with about 3,500 employees, 
had nine and 17 cases, respectively, going 
to arbitration. One firm with about 1,600 
employees went to arbitration 24 times, 
while another with the same number oi 
employees used arbitration in only one 
instance. The plant with 41 cases is about 
the same size as one of the companies which 
does not have an arbitration clause in its 
contract. The plant in which 14 cases were 
taken to arbitration has ten times as many 
employees as the plant which had 11 griev- 
ances arbitrated. 


Use of arbitration in plants with AFL 
and CIO unions.—In the companies which 
bargain with CIO unions, arbitration was 
used more extensively than in plants where 
AFL unions are the bargaining agents. 
Nine companies with AFL unions ac- 
counted for 36 cases (27 per cent of the 
total) going to this final step in the griev- 
ance machinery during the four-year period. 
In the six firms with CIO unions, arbitra- 
tion was used in 97 cases (73 per cent of 
the total). Four plants with CIO affiliates 
—in which arbitration was used 14, 17, 24 
and 40 times, respectively—accounted for 
95 cases (72 per cent of the total). While 
most of the larger plants included in the 
study bargain with CIO unions, in some 
instances the same size plants bargain with 
AFL unions. For the most part, where 
size is comparable, the resort to arbitration 
has been much more extensive in those 
plants with the CIO than in plants with 
AFL unions. For example, in_ three 
plants with about the same size force, 
arbitration was used in the plant with a 
CIO union 24 times, and in the two plants. 
with AFL unions, one and 11 times, re- 
spectively. In two other plants, also with 
about the same number of employees in 
each plant, the one with the CIO union 
had 41 cases going to arbitration, while 
the AFL plant does not have an arbitration 
clause. 


While it appears that arbitration has been 
used more often in CIO plants, the fre- 
quency of its use within the same inter- 
nationals varies considerably. Four of the 
six companies with CIO unions bargain 
with affiliates of the same international. In 
these plants, the resort to arbitration ranges 
from 24 in one to 14 in another, with two 
each in the other two. The company in 
which the clause was deleted also bargains 
with a local of this international. One of 
the firms in which this step was not used 
during the four-year period bargains with 
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a local of the same international, as does the 
plant with 40 cases. 


There are several. possible explanations 
why some of those plants with CIO unions 
have used arbitration far more than those 
plants of comparable size which have AFL 
unions. The CIO has concentrated its 
organizational activities in multiplant mass- 
production industries. Its form of organ- 
ization—industrial unionism, which cuts 
across craft lines—may give rise to particu- 
lar grievances which the parties themselves 
cannot settle, with the result that they are 
taken to arbitration. 


Another possible explanation may be the 
historical pattern of industrial relations be- 
tween the company and the union, The 
CIO’s early history has been turbulent. It 
had to fight for recognition; the companies, 
with few exceptions, resisted its organiza- 
tional drive and only recognized the union 
under the pressure of federal legislation 
and strikes. Several of these firms experi- 
enced bitter strikes, the scars of which 
have not yet fully healed. Suspicion and 
mistrust may still remain, which handicap 
the willingness of the parties to settle their 
own differences. 


The level of economic activity may also 
be a factor which contributed to more ex- 
tensive resort to arbitration in recent years. 
From the available information, firms in 
these heavy industries (which are pre- 
dominantly organized by the CIO) have 
been hit harder by the current adjustment 
which the economy as a whole has been 
undergoing. Usually there is unrest among 
the work force in such periods. For some 
companies, the drop in economic activity 
is a condition which they have not experi- 
enced in a number of years, and both the 
company and the union are in the process 
of learning how to adjust themselves to it. 


Multiunion bargaining and use of arbitra- 
tion.—The four firms which have no arbitra- 
tion clause in their contracts each bargain 
with one union. Of the nine which have a 
clause but have not used it, five have their 
labor agreements with one union. Of the 
remaining four, two bargain with two 
unions, one with six unions and the other 
with nine unions. Three of the four in 
which arbitration was not used have a single 
union in their plants. The fourth nego- 
tiates jointly with 12 locals of five AFL 
internationals. 


Of the 15 which used arbitration, seven 
have one union. Two of the three in which 
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arbitration was most frequently used have 
a single union in their respective plants. 
The firm with the highest number of arbi- 
trated cases (41) bargains with two unions: 
one small AFL craft union and a CIO local 
covering all other employees in the shop. 
The employees in the plant with 14 cases 
going to arbitration are represented by six 
locals. One plant with 11 arbitrated cases 
has two locals in the shop while one of the 
companies in which arbitration was used 
once bargains individually with four unions. 
Each of the two companies in which ar- 
bitration was used twice has two unions. 


From the above it would appear that 
there is no relationship or definite pattern 
between the number of unions with which 
the firms bargain in their respective plants 
and the use of arbitration. The number of 
different unions in the plant is not a signifi- 
cant factor in its use. 


Company-wide and local agreements.— 
There does not appear to be any definite 
pattern in the use of arbitration in two 
plants which have both company-wide and 
local agreements. Each bargains with a 
local of a different CIO international. In 
one, there is a permanent impartial umpire; 
in the other, a single ad hoc arbitrator. 
In the former, 17 cases went to arbitration 
in the four-year period; in the latter, one 
case was taken to arbitration. (The first 
company has about 3,500 employees and the 
second about 2,300 employees.) 


Permanent arbiters—There was a wide 
margin in the use of arbitration in the 
three companies having a permanent arbi- 
trator. In one of them, one case went to 
arbitration during 1950-1953. The other 
two companies had 14 and 17 cases, respec- 
tively. The company which had one case 
has 950 employees. The plant with 14 cases 
has five times as many employees as the 
one with 17 cases. These firms with a 
permanent arbitrator do not seem to use 
arbitration more than those with ad hoc 
arbiters, even where size is comparable. 


Location of policy-makers and use of 
arbitration.—Of the nine companies which 
have an arbitration clause in their labor 
agreements but have not used it, seven are 
firms with executive offices within the state. 
One of the other two is a wholly owned 
subsidiary of a company with executive 
offices outside the state, but the local man- 
agement does its own bargaining and the 
top officials of the subsidiary have their of- 
fices within the state. In the ninth com- 
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pany, which also has its executive offices 
outside the state, the local bargaining is 
carried on by the vice president and gen- 
eral manager of the plant and his director 
of industrial relations. For all practical 
purposes, this plant is run autonomously, 
with its own sales manager, research de- 
partment, etc. The four companies which 
did not use their arbitration clause during 
the four-year period (and three of them 
have used arbitration only once in their 
entire collective bargaining experience) 
have their executive offices within the state. 
Three of the four which do not have an 
arbitration clause in their contracts also 
have their executive offices within the state. 
Though the fourth has its executive offices 
located in another state, many of the top 
officials of the company have their offices at 
this local plant. 


Eight of the 15 companies in which 
arbitration was used have their executive 
offices within the state. In four of the 
eight, arbitration was used only once during 
the four-year period. Another of the eight 
companies had two cases going to arbitra- 
tion. Two of the seven companies with 
executive offices outside the state have their 
operations scattered state-wide, with div:- 
sional offices located within the state. The 
two personnel managers negotiate or help 
negotiate all the contracts and maintain 
constant liaison with the plants or stores. 
In both of these companies, arbitration was 
used twice. The three firms with the 
highest number of cases going to arbitra- 
tion have their executive offices outside the 
State. 

Thus it would appear that arbitration is 
used most frequently in those plants where 
the policy- and decision-makers™ are most 
distant from the actual operations, that is, 
multiplant operations with executive offices 
in other states. The local managers, in- 
cluding those who handle labor relations, 
may not want to take it upon themselves 
to make the necessary decisions to settle 
grievances even though they have authority 
to do so. It may necessitate an unpopular 
decision or involve company policy. There 
is also the situation where the management 
hierarchy at the home office does not grant 
the local management wide latitude in 


decision-making. This may be more ap- 
plicable where there are a number of 
plants located about the country and where 
there is need for uniform handling of per- 
sonnel, especially if the company bargains 
either company-wide or locaily with several 
locals of the same international. Under 
such circumstances, an unwise decision in 
one plant may have repercussions in the 
others. Perhaps in an effort to avoid this 
particular type of situation, the arbitrator 
is called upon to make the decision. 


The arbitration machinery under such 
conditions appears to be a substitute for 
decision-making. The parties either could 
not or would not reach a reasonable solution 
agreeable to themselves. It is much easier 
to duck responsibility by delegating this 
decision-making function to a third party. 


In those firms where the policy- and 
decision-makers are on the scene, arbitra- 
tion has not been used of has been used 
very infrequently. In such companies, 
management may be a more close-knit 
group—intimately aware of conditions in 
the plant and the circumstances surrounding 
particular grievances. The successful con- 
duct of labor relations demands that deci- 
sions be made promptly. 


Unions as an obstacle to decision-making. 
—While local managers may have the au- 
thority and desire to make these necessary 
decisions, local union leaders, for a variety 
of reasons, may not want to take the re- 
sponsibility for making certain unpopular 
decisions. It has long been recognized that 
unions are political as well as economic 
institutions.“ Union leaders have to face 
election by the rank and file. If an opposi- 
tion faction desires to embarrass and harass 
the incumbent leadership, one way to do it 
is through the grievance machinery. The 
opposition may bring up grievances (and at 
times has done so) and push for their 
arbitration although they are sure that the 
arbitral award will support management. 
If the union leadership does nothing about 
such grievances, the opposition can use 
their refusal as a point of attack. The 
union officials are caught “in a squeeze.” 
If grievances are brought to arbitration only 
to be lost, the opposition can raise the 





*%7As used here, ‘‘decision-makers’’ means 
those who make policy and decisions affecting 
labor relations. It includes not only top man- 
agement officials in the executive offices but 
plant managers who have authority to make 
decisions on their own. 

*% Professor Barnett, writing in Trade Union- 
ism and Labor Problems (2d Series; edited by 
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John R. Commons), discusses all the charac- 
teristics of a political institution in referring 
to trade unions, but does not actually use the 
term ‘‘political.’’ (Pp. 386-405.) See, also, 
John R. Commons (Ed.), Trade Unionism and 
Labor Problems (1st Series; Boston, Ginn and 
Company, 1905), pp. 1-12. 
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Overhead lighting is used on young chrysanthemum plants to retard setting of buds. 
This expediency enables growers to time the blooming of the plants to nearly the 
precise day. The mature chrysanthemums shown are now ready for a waiting market— 


they, too, were lighted in early stages. 





issue that the incumbents not only do not 
know how to work the arbitration machin- 
ery successfully but are draining the union 
treasury by such “ill-advised action.” Such 
use of arbitration is beyond the control of 
managerial decision-making. 


Arbitration as a device to break deadlock. 
—Several companies commented that resort 
to arbitration is made when the parties 
are deadlocked, that is, when they cannot 
reach a reasonable solution. In dealing 
with people, there will always be sincere 
differences of opinion. The arbitration ma- 
chinery serves a useful purpose in resolving 
such disputes. However, its usefulness as 
a means of settling these differences may 
be considerably reduced if it is used to en- 
able the parties to shirk their responsibili- 
ties by not exerting every effort to make 
necessary decisions to effectuate a modus 
vivendi. While it is impossible to discuss 
and visualize every conceivable potential 
employer-employee relationship, it would 
seem that the parties who negotiated the 
agreement would know what they wanted 
the clauses to mean rather than permit an 
outsider who is not familiar with the com- 
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pany’s operation or with the unique circum- 
stances to interpret them. 

Several companies, recognizing that the 
interpretation of the contract may present 
a problem, have specified in the contract 
that, in addition to the grievance machinery, 
the parties will meet from time to time te 
consider interpretations under the contract. 
These discussions are reduced to writing, 
filed, and kept for reference use. Such a 
procedure enables the parties themselves to 
spell out what they intended the clauses to 
mean. Apparently these sessions are highly 
successful as the companies have not re- 
sorted to arbitration. 

It is conceivable that the process can also 
be used when either of the parties not only 
cannot reach a settlement but, to put it 
bluntly, may not want to agree. If a com- 
pany desires to harass the union, excessive 
use of the arbitration machinery is an 
effective means of doing it. When many 
grievances are taken to arbitration, the 
continuous state of indecision as to the in- 
terpretation and application of the contract 
has a demoralizing effect on the work force; 
people like to know where they stand. 
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While such a strategy may keep the union 
on the defensive, it would seem that it 
would also hamper the company. A de- 
moralized work force is not highly produc- 
tive. Since in most agreements the parties 
share equally in the costs of arbitration, 
this could amount to a considerable expense 
if many cases are taken to this final step. 
While the cost to the company is probably 
considered an expense of doing business, 
the local union treasury could be drained 
in the process. 


Arbitration as a face-saving device.— 
Several companies pointed out that the 
process has been used as a face-saving 
mechanism—a device for either party to 
get “off the hook”—and as a “crutch.” 
Union leaders may have to placate dissident 
elements in the membership; or the local 
management, in order not to give the im- 
pression to its superiors that it is acceding 
too easily to union demands, may resort to 
arbitration. In both instances, this ma- 
chinery provides an escape from having to 
make a decision. As such, this step in the 
grievance procedure is not being used to 
adjudicate a legitimate dispute but as a 
“shock absorber.” It has been suggested 
that under the above circumstances, it is 
probably better to use arbitration than to 
risk a strike.” While the temporary crisis 
may be averted, no real understanding has 
been achieved. The more basic question is 
whether sound industrial relations can be 
built on such a weak foundation resulting 
from either party delegating its decision- 
making function to a third party. It would 
appear that the “ducking” of this most im- 
portant responsibility is not conducive to 
building that trust and confidence needed in 
human relations in industry. 


Arbitration as a precedent-maker.—One 
spokesman (though there may be others) 
considered the process a method for setting 
precedent. Under this concept of stare 
decisis,” the initial award is used to settle 
similar disputes which may arise during the 
life of the agreement. The award as de- 
termined then becomes a part of the agree- 
ment and governs all comparable grievances. 
It has the same weight as those sections 
which have been negotiated by the parties 
themselves. 


The theory underlying the doctrine of 
stare decisis is to assure equal treatment 


in similar circumstances. The courts tradi- 
tionally use decisions of other cases as 
precedent for their own action. By their 
very nature the courts have to be imper- 
sonal in their dealings with the litigants. 
However, the relations between employer 
and employee are more personal. Every 
employee feels that his grievance is unique. 
Matching it against an established precedent 
may be an expeditious way to solve it, but 
not very satisfying to the aggrieved em- 
ployee. As an analogy, ready-to-wear suits 
come in all sizes. Very rarely can the 
prospective buyer obtain one that does not 
need some alterations. If a store attempts 
to sell the customer a Regular 42 when he 
really needs a Stout 42, the store will lose 
not only a sale but the customer’s good will 
as well. For successful labor relations, 
the employer needs the good will of the 
employee as an individual and as a union 
member. Permitting the arbitrator to 
codify the relationship between employer 
and employee may negate this. 


Only one of the contracts which were 
studied in this survey specifically states that 
the arbitrator’s award shall not have any 
standing as a precedent in any other ar- 
bitration proceeding. _ This arbitration clause 
is very limited, but there is a board griev- 
ance procedure. It is felt that each case 
must be examined on its own merits and 
not against any established precedent. 


Role of arbitrator.—In the view of one 
spokesman, the labor agreement is consid- 
ered the same as any other legal agreement 
and, hence, is binding in the courts. The 
arbitrator is regarded as being an “expedi- 
tious substitute for the courts.” In other 
words, if the parties cannot agree, the 
arbitrator, upon hearing the positions of 
the parties and examining the contents of 
the contract, renders a decision. As such, 
he is performing a service. This analogy 
between the court’s and the arbitrator’s 
function may be pushed too far. Upon 
rendering a decision, the court terminates 
the litigation, whereas the parties under 
the arbitral award have to go back to the 
business of working together. In _ the 
former, the emphasis is upon winning 
the case rather than restoring or maintaining 
a desired relationship. The parties to ar- 
bitration, in marshaling the facts in support 
of their arguments, may overlook the obvi- 
ous—that their relationship is a continuous 





*% Edgar L. Warren and Irving Bernstein, ‘‘A 
Profile of Labor Arbitration,’’ 4 Industrial and 
Labor Relations Review 212 (January, 1951). 
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* Stare decisis (in law): the doctrine of fol- 
lowing rules or principles laid down in previous 
judicial decisions unless they contraverse the 
ordinary principles of justice. 
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. . . Our studies in the Labor De- 
partment prove that the range of jobs 
which older workers can perform 
capably is much greater than most 
people imagine. —James P. Mitchell 











one regardless of the decision. Arbitration 
has also taken on many features of court- 
room procedure, for example, briefs, pre- 
arbitration sessions, etc. This formalization, 
it would seem, does not lend itself to pro- 
moting sound relations. 


The arbitrator is not in the same position 
as the judge. The latter’s position is more 
secure than the former’s in that the judge 
is not paid by the parties and his income 
continues whether this docket is full or 
empty. If he is appointed for a particular 
term or for life or if he is elected, he is 
not subject to the same occupational haz- 
ards in rendering his decisions as is the 
arbitrator. If the arbiter rules in favor of 
either party too frequently, he may find 
his reputation impugned. If he is a perma- 
nent umpire or referee, he may find that 
the more frequent loser may not desire his 
services when the contract terminates. In 
the event he serves at the pleasure of the 
parties, his position may be even less secure. 
Thus in an effort to placate both parties, 
he may at times resort to tortuous reason- 
ing to come forth with a decision. This 
is not meant to imply or suggest that the 
arbitrators are dishonest and that they reach 
decisions by flipping a coin or pulling them 
from a hat. What is meant is that they 
are susceptible to the same frailties as are 
others. Their personal judgment, which is 
brought into play in deciding the case, is 
conditioned by many factors. 

Most contracts prescribe the arbitrator’s 
jurisdiction, namely, to interpret and apply 
the agreement when the parties themselves 
cannot agree on the disposition of a griev- 
ance. In performing his function, he may 
at times ascribe new meaning to a clause 
or give a meaning not contemplated by the 
parties, so that instead of adjudicating 
the dispute, he is in fact legislating for the 
parties. In such instances, it would seem 
that he is usurping the primary responsi- 
bilities of the parties. 

Perhaps there is a fine line of distinction 
between adjudication and legislation. The 
courts are called upon to adjudicate dis- 





putes arising under the law. The United 
States Supreme Court, in interpreting and 
applying the Constitution, has set forth doc- 
trines which have the same effect as Con- 
gressional acts. The Court, in so doing, is 
“legislating interstitially,” that is, filling in 
the gaps in the law because the law cannot 
cover every conceivable situation. The 
arbitrator’s award when he is “legislating” 
may be analogous to judge-made law. 
While the labor agreement also cannot 
cover every conceivable employer-employee 
situation, the relationship should be such 
that memoranda of understanding can be 
agreed upon to handle new situations which 
may arise or situations not envisaged by the 
parties. If the contract is to be a “living 
document,” a certain amount of flexibility 
on the part of the parties is required. 


Summary.—One striking observation is 
how infrequently arbitration is used in 
most plants. The extent to which it is 
used does not appear to be a function 
of size of plant, nor whether there is a 
permanent arbitrator or an ad hoc arbiter. 
The data suggest that in many instances 
and possibly for several reasons, arbitration 
has been used more frequently in those 
plants with executive offices outside the 
state.. On the basis of this, it would seem 
that the machinery is used as a substitution 
for management decision-making, It also 
serves the same purpose when union leaders 
resort to arbitration to escape the pressure 
of making a decision which may not be 
approved by certain elements of the mem- 
bership. 


The legitimate use of arbitration is the 
adjudication of disputes arising under the 
contract when the parties have not been 
able to reach some reasonable settlement. 
Under such conditions the process may be 
considered a “safety valve” or “a plan 
of insurance for uninterrupted continuity” of 
the parties’ relationship for the duration of 
the agreement.” However, at times, its 
basic purpose has been abused or the ma- 
chinery has been overworked. If the arbi- 
tration machinery is to be effective, it must 
be used sparingly. Even then, it is far 
better to have the parties reach agreement 
themselves through collective bargaining 
procedures. In the final analysis, arbitration 
is inconsistent with collective bargaining in 
that the power of settlement resides in a 
third party and the award is obligatory upon 
the disputants.” [The End] 





*7L, Reed Tripp, Wage-Reopening Arbitration 
(Labor Arbitration Series, Philadelphia, Uni- 
versity of Pennsylvania Press, 1952), p. 2. 
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Commons, Trade Unionism and Labor 
Problems (2d Series), p. 696. 
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Legal Protection of Labor 


EVEN YEARS of national independence 

and the adoption of a new constitution 
have brought the Government of India, ac- 
cording to Ambassador Mehta, to a stage in 
which it “is now free to continue to devote 
its energies to the vital task of improving 
the economic condition of the masses of 
people.”* It is the purpose of this article 
to see to what extent this aim of the Indian 
Government has been satisfied through pro- 
tective labor legislation. 

The discussion of the current status of 
legislative protection of Indian labor is pre- 
ceded by an exposition of the content and 
the manner in which India’s labor code 
developed up to August 15, 1947. The article 
is limited to a study of the legislation pro- 
tecting individual industrial workers. Prob- 
lems that arise out of the relationship of 
laborers as an organized group and their 
employers—an area in which the govern- 
ment has instituted legislative controls as 
well as protective legislation—will be taken 
up separately. 

A rapid view of Indian labor legislation 
shows that it “lacks uniformity in principle 
and coordination in development.”? This is 
due, in considerable degree, to the historic 
distribution of legislative and administrative 
powers between the central government and 
the provincial governments and to the gen- 
eral separation of powers characterizing the 
administration of the Indian subcontinent 
prior to the establishment of the Indian 
Republic. As it will be seen in detail below, 
it was only with the creation of the Republic 
that labor legislation became primarily a re- 
sponsibility of the central government and 
a conscious policy of centralization was in- 


augurated. The separation of powers es- 
tablished in the administrative structure set 
up by the British affected the over-all de- 
velopment of Indian law but its detailed 
impact. varied with time as.the administra- 
tive structure of the Government of India 
changed. It is therefore suitable to analyze 
Indian labor legislation under chronological 
headings. 

In this article three chronological divisions 
are used: legislation enacted from 1837 to 
1937, from 1937 to 1947 and from 1947 to 
date. The three periods group laws different 
in nature as well as in parliamentary history. 
Laws passed in the first period were es- 
sentially regulatory measures originating 
both with the central government and at 
the periphery; the laws of the second period 
were welfare oriented measures originating 
preponderantly within provincial legislative 
bodies while in the third period, labor legis- 
lation originated preponderantly at the cen- 
ter, extending both the welfare and the 
regulatory aspects of the law. 


1837-1937 Period 


Indian labor legislation had its beginning 
in the 1830’s when the abolition of slavery 
led to the emigration of contract labor to 
other British colonies and the government 
found it necessary to regulate the recruit- 
ment of labor. The laws of this earliest 
period, such as the Workmen’s Breach of 
Contract Act of 1859, as well as many 
clauses of the Penal Code of 1860, were in- 
tended to protect the employers—principally 
the owners of tea plantations—and to help 
them keep a pool of labor on the plantations 
and in the mills. As such, the laws reflected 





1Speech delivered by Mr. G.-L. Mehta, the 
Ambassador of India, at the Indian League Din- 
ner on October 22, 1952, at the Waldorf Astoria, 
New York City. 
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2S. M. Bose, Indian Labour Code (Calcutta, 
Eastern Law House, 1950), p. vii. 
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DESPITE SHORTCOMINGS, THE INDIAN GOVERNMENT CAN 
JUSTIFIABLY CLAIM THAT IT HAS DONE ITS BEST TO IMPROVE 


THE LIVING CONDITIONS OF INDIA’S 


INDUSTRIAL WORKERS 





the spirit of the time and the interests of 
the British ruling class, which viewed India 
as a vast expanse of territory which could 
consume British manufactures and provide 
the Empire with raw materials.’ Legisla- 
tion for the protection of the workers had 
to wait until the last quarter of the century 
when a change in the economic structure 
of India, along with other developments, 
led to a change in the attitude of the au- 
thorities at Whitehall. 


The most effective pressures for the in- 
troduction of protective labor legislation came 
from Indian and English philanthropists al- 
though the English business community helped 
also. Many laws were enacted at the behest 
of Lancashire “lest lack of labour regula- 
tions should result in embarrassing competi- 
tion,’* but the motivation of the support 
did not affect the nature of the laws. Indian 
leaders were motivated by other considera- 
tions. Spurred on by the activities of men 
such as Sasipanda Banerjee (the founder of 
Baranagar Institute, an association to pro- 
mote education and social welfare among 
jute workers), Indian political and social 
leaders, trained in the tradition of the British 
school system and nurtured on Shaftesbury, 
Dickens and Carlyle, memorialized and peti- 
tioned the local authorities on the plight 
of the masses. As Indian industrialization 
progressed, it became popular sentiment that 
the evils of the early phases of organization 


be avoided; with mobilization of the sup- 
port of English philanthropists, a climate 
favorable to the introduction of protective 
legislation came into being. 

Responsibility for labor legislation in this 
period was divided between the Center and 
the provinces in the following manner: (1) 
acts enacted and administered by the cen- 
tral government, although in some cases 
local governments were granted powers to 
regulate their implementation; (2) acts which, 
while enacted by the Center, were implemented 
by local governments and could be extended 
beyond the limits to which they automati- 
cally applied; and (3) acts enacted by pro- 
vincial legislatures with the sanction of the 
Governor General and administered by local 
government.® 

Plantation legislation and that regulating 
work in the mines belong to the first group, 
factory legislation to the second and acts 
like the Bombay Maternity Act to the third. 


Plantation legislation—Ever since 1840, 
when British capital and initiative spurred 
the development of tea plantations in Assam 
(the northeasternmost corner of India), 
plantation owners were faced with a labor 
shortage. Laws were passed which, in spite 
of limited protective aspects, permitted the 
development of a system of “indentured 
labor,” which neither protected the workers 
effectively nor solved the employer’s need 





’For an incisive analysis of the relationship 
between British policy towards India and the 
latter’s economic development, see Walter 
Adams, ‘‘A- Political Force in Indian Economic 
Development,’’ Indian Journal of Hconomics, 
July, 1949, pp. 1-18. 
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*D. H. Buchanan, The Development of Capi- 
talistic Enterprise in India (New York, Mac- 
millan Company, 1934), p. 442. 

5 The Central Legislature was responsible for 
provinces that had no legislative councils. 
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for adequate labor. Only after the inden- 
tured labor system was abolished was the 
problem of protecting the worker both as 
a laborer and as a migrant tackled in earn- 
est. The first enactment by the central 
government to give some degree of protec- 
tion to plantation labor was the Assam Labour 
and Emigration Act of 1901, which granted 
the local government the power to close 
some areas to recruitment except through 
specially registered agents. Further protec- 
tion was granted by an amendment of 1908 
and by the Assam Labour and Emigration 
Act (VIII) of 1915. 

Until 1953, recruitment and employment 
practices in plantations were regulated by 
the Tea Districts Emigrant Labour Act of 
1932. The act grants to every emigree the 
right to repatriation at the company’s cost 
after three years of service, and defines the 
powers of courts to enforce this right. Re- 
cruitment of children is prohibited. Penalties 
are provided under the act for any attempt 
to circumvent its provisions or tlieir non- 
implementation. 

The administration of the law rests with 
the “Office of the Controller of Emigrant 
Labour,” who, in addition to ‘the duties 
defined above, is responsible for the col- 
lection of statistics relating to employment 
in Assam and other plantation areas.’ While 
the administration of this act has been uneven 
over time—and differs from area to area— 
it has brought considerable improvement in 
the lot of the plantation worker; facilitated 
the establishment of a local, settled work 
force; and decreased the industry’s dependence 
upon recruitment. It is probable that the 
future will see, with the gradual decrease 
in the proportion of workers needing as- 
sistance for their journey to the plantation, 
the development of “Garden Labour Ex- 
changes” and a decrease in the responsibili- 
ties of the Controller of Emigrant Labour.’ 


Factory legislation.—If plantation legisla- 
tion is principally concerned with the regu- 
lation of recruitment, factory legislation 
results from recognition of the need for the 
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Florida leads the nation in the pro- 
duction of potted plants. 





regulation of conditions under which labor 
is employed. Agitation for regulation of 
working conditions and working hours of 
Indian factories began in England as early 
as 1870, and early legislation was enacted 
against great opposition from Indian factory 
owners and many government officials (some 
as powerful as the Lieutenant Governor of 
Bengal). The first factories act dates back 
to 1881. This law applied to only a very 
few concerns, those employing 100 or more 
persons and using mechanical power. It 
required inspection and fencing of machinery, 
and forbade the employment of children less 
than 12 years old. The enforcement of the 
law was very limited, and its passage was soon 
followed by clamor for more thoroughgoing 
legislation.* The next 50 years witnessed a 
series of extensions in the coverage of the 
law and in its requirements. In 1934 an 
entirely new act, based upon the recommenda- 
tions of the Royal Commission on Labour, 
was put into effect. 

The Factories Act of 1934 distinguished 
between seasonal and perennial factories and, 
in addition to establishing different regula- 
tions for the two categories, introduced an 
additional distinction by establishing regu- 





®* The Annual Reports on the Working of the 
Tea Districts Emigrant Labour Act form an 
important source of information on this topic. 

™R. Mukerjee, The Indian Working Class 
(Bombay, Hind Kitabs, 2d Ed., 1948), p. 22. 

SA brief chronology will summarize this 
period: 

1875—Factory Commission appointed by the 
Bombay Government. 

1881—First Indian Factories Act (XV) of 1881. 

1884—Investigation by the Bombay Factory 
Commission. 
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1890—Appointment of the Factory Labour 


-Commission. 


1891—Indian Factories Act (XI) of 1891. 

1911—Indian Factories Act (XII) of 1911. 

1922—Indian Factories (Amendment) Act (II) 
of 1922. 

1923—Indian Factories (Amendment) Act (IX) 
of 1923. 

1926 — Indian Factories 
(XXVII) of 1926. 

1931 — Indian Factories 
(XII) of 1931. 
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lation regarding the work of adolescents 
(young persons between 15 and 17 years of 
age). The act limited the working hours 
for adults to 54 a week and to a maximum 
of ten a day in the perennial factories, and 
to 60 a week and 11 a day in seasonal 
factories. tlt restricted the hours of work 
for children to five a day and for women 
to ten a day, and forbade night work for 
both. In addition, the act provided for a 
weekly holiday, a rest interval after five 
hours of work and overtime pay rates. The 
act also amplified and made more definitive 
the provisions for health and safety, and 
enlarged the powers of factory inspectors. 

The major criticisms of the Royal Com- 
mission on Labour on the factory legislation 
of the time—and we have seen that the 1934 
act was an outgrowth of the commission’s 
findings—dealt with the administration of 
the pertinent acts. Recommendations for 
better inspection, more centralized adminis- 
tration, appointment of women inspectors 
and greater use of medical personnel in in- 
spection played an important role in the 
framing of the 1934 act. Consequently, ad- 
ministration of factory legislation improved 
considerably after January 1, 1935. While 
the act applied only to undertakings em- 
ploying 20 workers or more and using me- 
chanical power, nonregulated factories—that 
is, factories that did not come within the 
definition of the act—were, in some cases, 
brought under regulation by giving local 
governments extensive powers to make rules 
applicable to them.’ 


Mining legislation.—By the middle of the 
third quarter of the last century, the mining 
industry had developed considerably and was 
offering employment to a substantial num- 
ber of people; but legislation regulating 
work in the mines was not passed until 
1901. The first act, amended in the years 
following World War I,” specified working 
conditions and health and safety standards; 
but until 1928 there was no limit on the 
number of hours worked by any worker. 
As was the case with factory legislation, 
the reports of the royal commission led to 
a reassessment of the legislation and to a 
new series of amendments incorporated in 
the Indian Mines (Amendment) Act of 1935, 
which is in effect at present.” 

The 1935 act regulates hours and working 
conditions, and establishes mine inspectors 
responsible for the implementation of the 
law. Its main provisions are as follows: 
(1) The act applies to all “mines,” which 
are defined as “any excavation where opera- 
tions for the purpose of searching or obtain- 
ing minerals are carried on.” (2) No adult 
male worker can work more than 54 hours 
a week or ten hours a day above ground 
and nine hours a day underground.” (3) 
Accident registers must be maintained and 
submission of record of accident, incapaci- 
tating persons for 24 hours or more, to the 
Chief Inspector of Mines is required twice 
a year.” 


Other legislation of period.—Since 1890, 
work relating to iabor conditions on the 
railways and in port services was regulated, 





®See Government of India, Third Report, 
1934; Government of India, Statistics of Fac- 
tories Subject to the Indian Factories Act 
(series for all years). It is claimed by the 
Government of India that as early as 1934 
many provisions of the law were generally 
observed, especially by the perennial factories. 
See ILO, Industrial Labour in India, p. 79. 

%” The following chronology shows the se- 
quence of mining legislation in India up to 1935: 

1893—Appointment of Government Mining In- 
spector. 

1895—Mining Inquiry Committee. 

1901—Indian Mines Act (VIII) of 1901 defines 
mines as excavating operations 20 feet or below, 
establishes mining inspectors, authorizes prohi- 
bition of child (12 years) labor. 

1923—Indian Mines Act (IV) of 1923 broadens 
the definition of mine. 

1928—Indian Mines (Amendment) Act (XII) of 
19 


28. 
1929—Prohibition of women’s underground 
work. 

1931—Indian Mines (Amendment) Act (XXI) 
of 1931. 

1 The Indian Mines Act of 1935 was amended 
again in 1936, 1937, 1940, 1945, 1946 and 1947. 
The Republic of India passed the Mines Act of 
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1952, which came into force December 31, 1953. 
The act, in general, applies to the miners the 
provisions of the Factories Act, 1948, The 
powers of inspectors of mines are defined in 
greater detail. Provision is made for the ap- 
pointment of mining boards and committees for 
the purpose of deciding or reporting upon any 
matter referred to them by the government. 
Elaborate provisions for health and safety have 
been included in the act. Hours of work above 
ground are 48 a week and a limit of nine hours 
a day; below ground, 48 a week and a limit of 
eight hours a day, Overtime is to be paid at 
twice the ordinary rate of wages. Employment 
of women below ground is prohibited while 
above ground it is allowed only between 6 a. m. 
and 7 p. m. 

% The hours of work underground are appli- 
cable to relays rather than to individual workers 
and are so counted as to make it so that, ex- 
cluding journey to and from the surface, the 
actual hours of work underground are likely 
to be nearer eight hours a day than nine hours. 
See N. G. Abhyankar, Industrial Labour and 
Social Security (The Times of India Press, 
1944), p. 24. 

13 Bose, work cited at footnote 2, 
171-368. 
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respectively, by the Indian Railways Act of 
1890 and by the Indian Ports Act of 1899. 


The first regulates working conditions on 
the railroads by restricting the number of 
hours to be worked and by establishing 
compulsory holidays. The second makes 
provisions for the safety of dock workers 
and establishes regulations in the adminis- 
tration of first-aid assistance.” 

In addition to these laws, the end of the 
period saw the passage of legislation appli- 
cable to all groups of workers and directed 
mainly to the promotion of the general 
welfare.” 

The Workmen’s Compensation Act of 1923 
was the first piece of social insurance legis- 
lation in India. It required that the em- 
ployer pay compensation to workers who 
sustained injuries while working. Later 
amendments increased the scale of com- 
pensations originally established and changed 
the waiting period established by law. In 
general, compensation was related to the 
level of wages earned by the workers and 
applied to all workers whose monthly earn- 
ings did not exceed a fixed sum. 


Among the other labor laws passed prior 
to 1937, the Land Acquisition Act deserves 
mention. Passed in 1863 this law was amended 
in 1933 to permit industrial companies, fol- 
lowing the approval of the local govern- 
ment, to acquire land, compulsorily, for the 
construction of industrial housing. The 1933 
amendments which liberalized and strength- 
ened the law substantially were the result 
of the stress in the reports of the royal 
commission on the need for providing better 
housing for the workers. 


1937-1947 Period— 
“Provincial Autonomy” 


Demands for Indian self-government that 
had been mounting in intensity since World 
War I led the British Government to several 
reshuffles in the administrative structure of 
the country. The Montagu-Chelmsford re- 
forms of 1919 started the trend of legislative 
decentralization by making labor a subject 


of concurrent legislation in the provinces 
and in the central government. It was argued 
that by permitting the provincial govern- 
ments, where native coparticipation in policy- 
making was more marked, to legislate on 
labor matters, the Indians would learn the 
complexities and responsibilities; of govern- 
ment in this area. The trend was carried 
further with the passage of the Government 
of India Act of 1935, which, without chang- 
ing substantially the relative powers of the 
Center and the provinces and keeping labor 
a matter of concurrent legislation, provided 
for the direct election of Indian ministries. 
In April, 1937, popularly elected ministries 
came into power in the Indian provinces. 
The amount and nature of labor legislation 
which followed makes the not inconsiderable 
legislation of the earlier period appear con- 
servative and narrow. 

The most important steps in the develop- 
ment of a national labor policy had been 
undertaken by the Congress Party with the 
Karachi Resolutions on Fundamental Rights 
of 1931 and by their election manifestos of 
1937. Congress had declared that its labor 
policy would be designed: 

" to secure to the industrial workers 
a decent standard of living, hours of work 
and conditions of labour in conformity, as 
far as the economic conditions in the country 
permit, with the international standards; a 
suitable machinery for the settlement of 
disputes between employers and workmen; 
protection against economic consequences 
of old-age, sickness and unemployment, and 
the right of workers to form Unions and to 
strike for the protection of their interests.” 

Consequently, the popular ministries of 
the period, nine out of ten being constituted 
by members of the India National Congress, 
showed a much more sympathetic attitude 
toward problems of labor; and, to a degree, 
some provincial governments, principally 
Bombay, were able to implement, at least 
in part, the declared Congress labor policy. 

The decade here under study™ can be 
divided into two periods, the first extending 
from the attainment of power on the part 





4 For greater details, see ILO, work cited at 
footnote 9, at pp. 87-92. 

1% Among the spate of legislation of the early 
1930's, the following acts deserve mention: the 
Pledging of Labour Act of 1933, which prohibits 
the employment of children less than 15 years 
old; the Maternity Benefit Act of 1930, which 
regulates employment of pregnant women; and, 
probably the most important, the Payment of 
Wages Act of 1936, which insures prompt pay- 
ment of wages due to the worker, protects 
wages from attachment because of debt and 
regulates, in general, debt payments. 
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1% Pp, P. Lakshman, Congress and the Labor 
Movement in India (Allahabad, All-India Con- 
gress Committee, 1947), p. 39. 

17 This section relies heavily upon two articles 
discussing the situation in India during the 
period, which form the basic scholarship in the 
area: ‘‘A Decade of Labour Legislation in 
India, 1937-1948,’’ International Labour Review, 
April, 1949, pp. 394-424, and May, 1949, pp. 
506-536. 
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of the Congress ministries to a little after 
the “Quit India” Resolution, or to 1942, and 
the second embracing the rest of the period. 
The main achievements of the first period 
were the beginning of the regulation of 
labor conditions outside factories through 
the extension of statutory regulation of 
working conditions to workers employed 
in shops and commercial establishments, the 
extension of protection afforded to women 
workers against the risks of maternity, and 
the adoption of legislation regulating in- 
dustrial disputes. 

The second period is underscored by a 
drive to establish a measure of uniformity 
in labor legislation. The extensive legislative 
activity which had followed provincial au- 
tonomy had further high-lighted the need for 
uniformity in legislation. In addition, the 
war made it imperative for the Government 
of India to reduce all possible frictions be- 
tween labor and capital. 

In August of 1942 a permanent Tripartite 
Labour Organization was set up, with a 
constitution similar to that of the ILO, 
to promote uniform labor legislation and to 
further consultation of labor matters among 
the interested groups and regions. The 
activities of the tripartite labor body were 
crowned by considerable success, and it is 
with its assistance that much of the Indian 
Government’s policy on matters relating to 
industrial disputes, as well as to other sub- 
jects, was framed. 

Until 1937 there had been no law dealing 
with working conditions in shops, nonme- 
chanically powered workshops, commercial 
establishments, theaters or restaurants, but 
by 1948 there were numerous enactments 
regulating, in one way or another, working 
conditions in this area in all the provinces 
of the Republic of India except Orissa. In 
addition, the Factories Act of 1934 had been 
amended to extend its coverage considerably ; 
benefits enjoyed by factory workers increased 
by compulsory holidays with pay, by the 
extension of the 48-hour week and by the 
provincial government’s requirements that 
employers with more than 250 workers 
provide adequate canteens. 








Florists’ Review 


The fragrant gardenia requires care- 
ful handling and packing to reach 
the market at its showiest best. 





Legislation dealing with shops included 
the Weekly Holidays Act (XVIII) of 1942, 
which grants one paid holiday a week to 
any person, other than a manager, employed 
in any shop, restaurant or theater. Provincial 
acts, such as the shops and establishments 
act,” covered provisions regulating opening 
and closing hours, rest periods, overtime 
rates, weekly holidays, and the employment 
of children and adolescents. The provincial 
acts, although with different definitions from 
state to state, cover broadly wage earners 
employed in shops and commercial estab- 
lishments (including banking and _ insur- 
ance), restaurants, cinemas and other places 
of public amusements.” 

In this period there were new regulations 
dealing with safety in mines* and new 
methods of financing extended welfare pay- 
ments. The Coal Mines Labour Welfare 
Fund Act of 1947 levies on every ton 
of coal mined a “coal cess,” ™ the proceeds of 
which are to be expended on schemes of 
housing and welfare for the miners. The 
Coal Mines Provident Fund and Bonus 





3% Bombay Shops and Establishment Act 
(XXIV) of 1939; Punjab Trade Employees Act 
of 1940; Bengal Shops and Establishments Act, 
1940; Shops and Establishments Act of the 
Central Provinces and Berar, 1947; Shops and 
Commercial Establishments Act of 1947 of the 
United Provinces; Madras Shops and Establish- 
ments Act of 1947; and Assam Shops and Es- 
tablishments Act of 1948. 

%” The Ministry of Labour, Government of 
India, conscious of the disparities existing among 
the many different state acts legislating on this 
subject, has before it at present a tentative plan 
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to legislate through a central act for the whole 
of India. 

20 See Indian Mines (Amendment) Act (XI) of 
1936; Indian Mines (Amendment) Act (XXIX) 
of 1937; Indian Mines (Amendment) Act 
(XXIV) of 1940. Indian Mines Ordinance 1945 
(XVII) of 1945 establishes the government's 
right to require the installment of créches where 
women are working in the mines. See, also, 
Bose, work cited at footnote 2, at pp. 171 and 
following. 

21 Not to exceed four annas per ton of coal. 
(An anna is 1/12 of a rupee, or $.02.) 
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Schemes, 1948, provides for the setting-up 
by the government of provident fund “schemes” 
and a bonus “scheme” for the coal miners. 
The funds—under both these schemes—are 
in the name of the worker and are protected 
against attachment. In case of liquidation, 
payment of contributions and bonus is to 
have priority over other debts. The period 
of “provincial autonomy” also saw regula- 
tion of the employment of women, through 
the Mines Maternity Benefit Act of 1941,” 
immediately before and immediately after 
childbirth. 


In the area of wages, the Payment of 
Wages Act of 1936 was amended in its 
details and improved substantially; its cov- 
erage was broadened to cover coal workers, 
workers on plantations, workers in city 
transportation and dock workers. The act, 
however, sought only to amend some glar- 
ing injustice by preventing arbitrary deduc- 
tions, fines and delays in payment. It did 
nothing to help the worker in raising his 
wages. 


In the field of social security the period 
saw a steady extension of maternity benefits 
and the enactment of an integrated insur- 
ance scheme against sickness and employ- 
ment injuries. 


From Independence to Date 


The responsiveness of the new, inde- 
pendent, popular governments to the de- 
mands of labor groups has already been 
noted in the study of the attitude of the 
Congress government in the period of “pro- 
vincial autonomy.” As early as 1946 the 
Interim National Government had sum- 
moned a conference of provincial labor 
ministers to plan the government’s policy 
toward labor in the future republic. It was 
then agreed that “labour legislation should 
primarily be enacted by the Centre.” ™ 


The Republic, established in 1947, is a 
loosely co-ordinated federation in which three 
types of governments coexist. The “Part 
A” states—corresponding roughly to the 
prepartition “Provinces”—are independent 
federal republics governed by their own 
legislative bodies; “Part B” and “Part C” 
states—corresponding, in most cases, to the 


old “Princely States”—have different gov- 
ernmental forms, often with more limited 
powers. The constitution, by listing in sepa- 
rate “schedules” the area of legislative ac- 
tivity reserved to the states and to the 
central government, establishes the limits 
in the powers of each group. There is, 
in addition, a “concurrent list” which de- 
tails the areas over which both the central 
government and the states may legislate. 
Labor matters are on the “concurrent list.” 
The idea of separate schedules and of the 
concurrent list predates, as it has been 
seen, the establishment of the Republic; 
what is different, though, is that while under 
the British, powers not specifically allocated 
to the Center were left to the provinces, 
under the Republic the opposite is the case. 
The Republic permits greater centralization 
and co-ordination; labor legislation has be- 
come primarily a responsibility of the cen- 
tral government and a conscious policy of 
centralization has been inaugurated. 


Still, co-ordination under the. Republic is 
more an expression of policy than a reality 
in view of the many centripetal forces, such 
as language diversity and the different 
strength of the provincial political parties. 
Note, for instance, the problem in Travan- 
core-Cochin where the Congress Party, 
which forms the majority in the central 
government, had temporarily lost control of 
the state. 

In spite of limitations upon its immediate 
implementation the importance of the gov- 
ernment’s decision to centralize the enact- 
ment of labor laws must, by now, be clear 
to the reader. Two other factors influencing 
the nature of labor legislation in this period 
need to be clarified: (1) the enactment of 
the constitution, a document emphasizing 
political and economic equality, and (2) the 
adoption of the Five Year Plan, a plan 
dealing with the economic development of 
the country and affecting all phases of the 
worker’s life—providing for housing, more 
welfare work and better working conditions. 
On the whole, since 1950 a spirit of aggres- 
sive liberalism has been pervading govern- 
mental labor circles. 


The new spirit encouraging more and bet- 
ter protective labor legislation reflects the 





= The act prohibits the employment of women 
workers in mines for four weeks following the 
day of delivery of a child and provides for 
payment of maternity benefits at the rate of 
eight annas (now increased to 12 annas) per 
day for a period up to four weeks before and 
four weeks after delivery. It provides for a 
period of one month of authorized absence or 
leave before confinement. The qualifying period 
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entitling a woman to claim maternity benefits is 
six months’ service preceding the date of 
delivery. The act provides for a bonus in addi- 
tion to maternity benefits if the woman has 
been attended by a qualified midwife or a 
trained person at the time of delivery. 

23 Government of India, Square Deal for La- 
bour (Delhi, The Publications Division, Minis- 
try of Information and Broadcasting, 1951), p. 3. 
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broad social and economic objectives of 
the Indian Constitution. These principles 
are best summarized in Articles 41-43: 


“41. The State shall, within the limits 
of its economic capacity and development, 
make effective provisions for securing the 
right to work, to education and public as- 
sistance in cases of unemployment, old age, 
sickness and disablement, and in other cases 
of undeserved want. 


“42. The State shall make provisions 
for securing just and humane conditions of 
work and for maternity relief. 


“43. The State shall endeavor to secure, 
by suitable legislation or economic organiza- 
tion or in any other way to all workers, 
agricultural, industrial or otherwise, work, 
a living wage, conditions of work ensuring 
a decent standard of life and full enjoyment 
of leisure and social and cultural oppor- 
tunities ‘ita 


Of particular significance in the history 
of labor legislation has been the rapid 
integration within the Dominion of India 
of almost all the smaller states and the 
consequent extension to them of the labor 
laws enacted by the legislation of the Gov- 
ernment of India.” Thus it can be assumed 
that the development of a unified labor code 
throughout the ex-Dominion is not far off. 
This development must not be thought of 
as a necessarily smooth and continuous 
process. The centripetal forces active through- 
out India—to which we have made refer- 
ence before and which are best exemplified 
by the creation of Andhra and by the de- 
mand for additional “linguistic states”—and 
the administrative and co-ordinative difficul- 
ties of as large a state as the Indian Re- 
public are major stumbling blocks in the 
path of the establishment of a standardized 
homogeneous policy in any legislative and 
administrative area. 


The implementation of the “directives of 
social policy” included in the constitution 
has led to the repeal of some restrictive 
ordinances passed during World War II. 
Ordinances implementing existing legisla- 
tion were also issued. 


Some of the more important labor laws 
passed’ since independence are the following: 


The Factories Act, 1948.—This act came 
into force on April 1, 1949. Its salient 
features are: (1) the widening of the 
scope of the act to include premises with 


ten workers instead of the former limit of 
20; (2) abolition of the old distinction be- 
tween seasonal and perennial factories; (3) 
introduction of the system of “licensing” 
factories to prevent haphazard and unregu- 
lated growth of new factories (or extensions 
of existing factories) and to secure com- 
pliance with modern standards of working 
conditions, health and safety; (4) raising 
the age at which children can work from 
13 to 14 years, reducing their hours of work 
from five to 4% a day and raising the age 
of “adolescents” to 18 years; (5) detailed 
and definite requirements regarding iabor 
welfare (this is one of the most striking 
parts of the act and includes the provision 
of canteens, créches, rest rooms and ap- 
pointment of welfare officers); (6) liberal 
rules regarding leave with pay; (7) annual 
medical examination of workers under 18; 
(8) provisions for control of occupational 
diseases; and (9) more rigorous penalties 
for contravening the provisions of the act. 


The Minimum Wages Act, 1948.—This 
act provides for the fixing of minimum 
rates of wages in “scheduled” employments. 
The schedule lists industries which had 
previously been excluded from regulation 
and thought to be “sweated.” The act sets 
a timetable for the establishment of mini- 
mum rates which varies with the difficulty 
of setting up rates in the different sectors. 


Under the act, the appropriate govern- 
ment may fix a minimum time rate, a 
minimum piece rate, a “guaranteed time 
rate” or an overtime rate—as the case may 
call for. Different rates may be fixed for 
different employment; different classes of 
work in the same employment; adults, 
adolescents, children and apprentices; and 
different localities. The act does not provide 
for differential based on sex. For fixing and 
revising of minimum wage rates, inquiry 
committees and advisory committees, on 
the model of special trade boards, are pro- 
vided. The minimum rates fixed under the 
act are to be reviewed and revised at inter- 
vals not exceeding five years. 


The Dock Workers (Regulation of Em- 
ployment) Act, 1948.—-This short piece of 
legislation seeks to “decasualise” dock labor 
through initiation of “schemes” for ensuring 
regular employment of workers and sets up 
advisory committees “to advise upon the 
administration of the Act.” 





***The Constitution of India,’’ The Indian 


Law Review, Vol. III, Nos. 3 and 4, 1949. 
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% Although some of the states such as Mysore, 
Travancore and Baroda still remain outside the 
direct jurisdiction of the Central Legislature. 
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The Employees State Insurance Act, 
1948.—This law provides for an integrated 
plan of social security covering sickness, 
maternity, injury and death in the course of 
employment. Its financing is contributory, 
with governmental assistance to be with- 
drawn after the first five years of the act’s 
operation. Under the act the insured per- 
sons or, as the case may be, their dependents 
are entitled to the following: sickness bene- 
fit, maternity benefit, disablement benefit in 
case of employment injury (this will substi- 
tute for compensation under the Compensa- 
tion Act, 1923), dependent’s benefit (in case 
of death) and medical benefit. 


The Plantations Labour Act, 1951.—This 
act seeks to provide for the welfare of labor 
and to regulate the conditions of work on 
tea, rubber and cinchona plantations of 25 
acres or more and employing 30 or more 
persons. Welfare measures include pro- 
visions for canteens (where 150 or more 
workers are employed); créches (where 50 
or more women are employed); and recre- 
ational and educational facilities, including 
the appointment of welfare officers (where 
300 or more workers are employed). Sec- 
tion 15 reads: “It shall be the duty of 
every employer to provide and maintain for 
every worker and his family residing in 
the plantation necessary housing accommo- 
dations.” Hours per week: 54 for adults 
and 40 for “adolescents” and “children” 
(declared medically fit). Provisions for 
annual leave with wages follow the general 
pattern of the Factories Act, 1948. Besides, 
the act provides for sickness and maternity 
benefits “at such rates, for such period and 
at such intervals as may be prescribed.” 


Summary 


The measure of governmental protection 
and security afforded by the code can be 
summarized as follows: 


An average adult worker in a factory 
or a mine in India today cannot work longer 
than eight hours a day without additional 
remuneration at overtime rates. The law 
secures him a compulsory weekly holiday 
and rest periods during working hours. No 
child below the age of 14 (in some cases, 
15) is admitted to work in a factory. Ado- 
lescents up to 18 years of age, who constitu- 
tionally cannot be considered adults, are 
regarded as children in matters of employ- 
ment. Night employment of women and 
children is prohibited, and women are for- 
bidden to work underground in mines. 
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Pregnant women are prohibited from work 
for four weeks prior to the date of delivery 
and for four weeks following delivery; for 
this period, they receive maternity benefits 
which are a liability of the employer. In 
addition, the state makes sure that the 
worker gets the pay due to him and regu- 
lates the power of the employer to deduct 
fines and debts from his pay. In some 
employments the state also makes sure 
that minimum rates of wages are estab- 
lished. The employer is further compelled 
to pay compensation, in fixed rates, to those 
who are disabled, are injured or contract 
occupational diseases in the course of their 
work. In the case of death, the employer 
must pay a fixed indemnity to the survivors. 
Regulations of hours and working condi- 
tions have been extended out of the factory 
and mines to cover workers in commercial 
establishments; these workers also have the 
right of leave with pay for 15 days after 
continuous service of 11 months. 


This review of the current status of pro- 
tective labor legislation in India and of its 
development shows two major character- 
istics. First, it was enacted (as is the case 
in most countries) to meet the needs of the 
workers in specific branches of industry as 
these needs arose in different periods and 
in different parts of the country; thus, 
plantation legislation is essentially legisla- 
tion regulating migration and factory legis- 
lation is essentially safety legislation. Second, 
the code was enacted, particularly in the 
later periods, to provide those minimal so- 
cial perquisities necessary for the develop- 
ment of a permanent nonagricultural labor 
force; thus, the code shows a “welfare” 
orientation consistent with a broader con- 
cept of welfare than that of the more indus- 
trially advanced countries of the West. In 
addition to providing direct protection to 
the workers in their employment, labor 
legislation operated as a force accelerating 
the development of social services which the 
community at large would eventually have 
brought into being at a later period. 


For a complete evaluation of the extent 
of protection afforded by the code, one must 
look not only to the laws passed and to 
their spirit but also to the lacunae of enact- 
ment and of implementation. Probably the 
most glaring lacuna appears in the area of 
minimum wage regulation. The Minimum 
Wages Act of 1948 provided, as seen above, 
for boards fixing industrial and area minima. 
The boards, duly set up, were unable to 
arrive at agreements within the time limit 


(Continued on page 205) 
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A CASE of first impression involving an 
interpretation of the United States Ar- 
bitration Act was decided January 19, 1955, 
by the United States Court of Appeals for 
the Second Circuit—Bernhardt v. Polygraphic 
Company of America, Inc., 27 Lapor Casts 
{| 68,963. 


The dispute began when a New England 
employer allegedly breached its written con- 
tract of employment with a superintendent 
hired in 1952 for $15,000 a year. The em- 
ployee sued for damages in a Vermont state 
court charging that he had been wrongfully 
discharged. 


The action was removed to a federal 
district court by the company. The contract 
contained the following arbitration clause: 


“The parties hereto do agree that any 
differences, claim or matter in dispute arising 
between them out of this agreement or con- 
nected herewith shall be submitted by them 
to arbitration by the American Arbitration 
Association, or its successor and that the 
determination of said American Arbitration 
Association or its successors, or of any ar- 
bitrators designated by said Association, on 
such matter shall be final and absolute. 
The said arbitrator shall be governed by the 
duly promulgated rules and regulations of 
the American Arbitration Association, or 
its successor, and the pertinent provisions 
of the Civil Practice Act of the State of 
New York relating to arbitrations. The 
decision of the arbitrator may be entered as 
a judgment in any court of the State of 
New York or elsewhere.” 


Section 3 of the United States Arbitra- 
tion Act provides: 

“If any suit or proceeding be brought in 
any of the courts of the United States upon 
any issue referable to arbitration under an 
agreement in writing for such arbitration, 
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the court in which suit is pending, upon 
being satisfied that the issue involved in 
such suit or proceeding is referable to ar- 
bitration under such an agreement, shall on 
application of one of the parties stay the 
trial of the action until such arbitration has 
been had in accordance with the terms of 
the agreement, providing the applicant for 
the stay is not in default in proceeding with 
such arbitration.” 


Citing the contract provision and the 
statute, the employer asked the court for a 
stay of the action pending arbitration. The 
district judge decided that the federal stat- 
ute did not apply because the case was 
subject to the law of Vermont. In that 
state, an agreement to arbitrate “is not 
binding and is revocable at any time before 
an award is actually made by arbitrators.” 


The motion to stay was denied. The 
Second Circuit reversed. 

The reviewing court held first that the 
case was not subject to Vermont law be- 
cause arbitration was not “substantive,” but 
merely “procedural.” The federal statute 
was therefore applicable. This was enough 
to reverse the reasoning of the district 
court, but there were several other points 
to surmount to achieve an opposite result. 


The employee pointed to the fact that 
the statute was applicable only to a suit or 
proceeding brought in a court of the United 
States. This case had been removed to the 
federal court. The Second Circuit rejected 
the contention that the Arbitration Act did 
not apply in cases where the federal court’s 
jurisdiction was obtained by the statute 
permitting removal from state courts where 
diversity of citizenship was present. 

The superintendent next pointed to Sec- 
tion 1 of the statute which contains the 
following exclusion clause: 
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“Nothing herein contained shall apply to 
contracts of employment of seamen, rail- 
road employees, or any other class of workers 
engaged in foreign or interstate commerce.” 


There has been disagreement among fed- 
eral courts on the question of whether the 
exclusion clause in Section 1 applies only 
to that section, or whether it also applies 
to other parts of the statute, especially 
Section 3. (There is also conflict on the ques- 
tion of whether a collective bargaining agree- 
ment is a “contract of employment” within 
the meaning of the exclusion clause, but 
since the contract in the principal case was 
made with an individual employee, that 
point did not arise. See “Arbitration,” 6 
Lapor Law Journat 58 (January, 1955).) 


The court settled this point in the follow- 
ing language: 

“We need not in this case decide whether 
this clause is restricted in its application 
to those sections of the Act relating to in- 
terstate and foreign commerce or whether 
it applies to all sections, including Section 
3. For assuming, arguendo, that the second 
interpretation is correct, we think the clause 
irrelevant here. The words ‘any other class 
of workers’, read in connection with the im- 
mediately preceding words, show an inten- 
tion to exclude contracts of employment of 
a ‘class’ of ‘workers’ like ‘seamen’ or ‘rail- 
road employees’. Plaintiff was not hired 
as a ‘worker’ but as a plant superintendent 
at a salary of $15,000 a year, with managerial 
duties fundamentally different from those 


x” 


of ‘workers’. 


To get precedent for its decision, the 
Second Circuit turned to California case 


law, apparently because no federal court 
had previously decided the point. The 
California arbitration statute excludes from 
its scope “contracts pertaining to labor.” 
Courts in that state have held that the ex- 
clusion does not cover a contract with a 
$100-a-week sales manager or with an actor 
to be paid $1,000 a week. Noting this, the 
Second Circuit said: “We think these deci- 
sions are persuasive.” 


Conflict of laws.—One factor in the case 
was not mentioned by the circuit court. The 
contract contained the following provision: 

“The parties hereto do hereby stipulate 
and agree that it is their intention and 
covenant that this agreement and perform- 
ance hereunder and all suits and special 
proceedings hereunder be construed in ac- 
cordance with and under and pursuant to 
the laws of the State of New York and that 
in any action special proceeding or other 
proceeding that may be brought arising out 
of, in connection with or by reason of this 
agreement, the laws of the State of New 
York shall be applicable and shall govern 
to the exclusion of the law of any other 
forum, without regard to the jurisdiction in 
which any action or special proceeding mav 
be instituted.” 

That clause clearly indicated that the 
parties intended New York law to be ap- 
plied to settle controversies arising out of 
the agreement. Both the district and the 
circuit courts apparently ignored their wishes. 
The district court applied Vermont law; the 
circuit court halted the suit with a federal 
statute. 





EMPLOYERS’ DUTY TO FURNISH WAGE AND ECONOMIC DATA 
TO UNIONS—Continued from page 164 





to harass the employer and does not involve 
onerous cost considerations.) 

If the data to be furnished will accom- 
plish such enlightenment of the union, all 
other objections will be of no avail where 
the information sought has some general 
materiality to the over-all collective bargain- 
ing relationship, even though its relevancy 
may not be immediate. To that end, the 
information need not be supplied in the 
exact form requested by the union. So long 
as it is made available in a manner not so 
burdensome or time-consuming as to impede 
the process of collective bargaining, the 
law’s requirement will be met. Consistent 
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with this approach is the Board’s policy 
that an employer who contends that he is 
unable financially to grant a wage increase 
sought by a union is under a duty to dis- 
close in good faith the facts and the in- 
formation supporting his position, so that 
the union is intelligently informed. This 
he must do irrespective of whether the 
union actually sees the specific source data 
or “books” in the form it requests, so long 
as the data supplied is substantial and does not 
require the employer to alter his established 
accounting and record-keeping practices. 


[The End] 
March, 1955 @ Labor Law Journal 
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LJ ERE ARE three situations regarding 

suspension from practice before the 
NLRB. One involves an altercation at a 
hearing between a union representative and 
an opposing witness; another involves an 
altercation between a company attorney and 
the attorney representing the NLRB’s gen- 
eral counsel; and the third one involves an 
altercation between a uriion attorney and 
the opposing counsel. 


The first one is Herbert J. Nichol, 5 CCH 
Lasor Law Reports (4th Ed.) {f 52,675. 
The petitioning employee had worked dur- 
ing the strike for the employer and was 
now appearing as a witness for the em- 
ployer in a decertification hearing. During 
a recess in the decertification proceeding the 
union representative addressed the witness 
and was heard to say that the employee- 
witness might be acting in this proceeding 
as a paid agent of his employer; that the 
employee was a “scab”; that the employer 
would soon discharge him; and that he 
would be blacklisted from employment else- 
where, and that if he should succeed: in 
finding another job he would be hit on the 
head with a wrench and suffer “bleeding at 
the throat.” 


The union representative admitted in sub- 
stance calling the employee a “scab” and 
admitted warning him that “frequently, 
things had been known to fall on scabs,” 
but denied, however, having said anything 
abeut bleeding. 

In an Order to Show Cause, the union 
representative filed no answer and the NLRB 
suspended him from the privilege of prac- 
ticing before the Board, or its agents, for 
a period of six months. 


In Camp v. Herzog, 21 Laspor Cases 
{ 66,936 (DC of D. C., 1952), the altercation 
was a little more serious since there was an 
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exchange of blows between the company attor- 
ney and the attorney representing the NLRB 
general counsel. During the proceedings and 
at the point involving the questioning of wit- 
nesses, the company attorney claims that he 
was so provoked by the manner and actions of 
the attorney representing the general coun- 
sel, that he lost control of his temper. “I 
stepped after [him] . and struck him in 
the jaw. [He] . fell to the floor, and I 
went right straight on top of him, and he 
was trying to get up and I was trying to 
hit him again. My knees were on each side 
of him. I was astraddle of him. My weight 
was across his stomach or chest. He was 
lying flat on his back and had his teeth 
gritted and he was trying to ward off the 
blow. I struck at him and one of his hands 
deflected my blow and I hit him squarely 
in the eye. That lick sobered me up 
completely.” 


This occurred in 1949—at the hearing on 
an unfair labor practice before a trial ex- 
aminer. The Board, in a later proceeding 
barred and prohibited Camp (the company 
attorney) from practicing or appearing be- 
fore the NLRB for a period of two years. 
Now, here’s the twist. Camp took the dis- 
barment order into the district court, where 
it was vacated because the Board had not, 
at that time, adopted any rules governing 
admission to practice, except those limiting 
the practice of former employees of the 
NLRB. The Board had a rule authorizing 
the exclusion only of any person from hear- 
ings for contemptuous conduct. 


In the third case, Cahoon, 106 NLRB 831, 
during a hearing in a representation pro- 
ceedings, the counsel for the union became 
incensed when the company attorney made 
a refererce to a statement as an “unadulter- 
ated falsehood.” A melee ensued in which 
several of the company and union represen- 
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tatives were involved. It was found that 
the union attorney assaulted the company 
attorney, and the union attorney was barred 
from practice for a period of 90 days. 


If there is a moral to be taken from this, 
it could be: Don’t take a poke at a govern- 
ment attorney, for the penalty is two years; 
don’t intimidate an opposing witness, for 
the penalty is six months. If you just must 
do something, it seems to be a whole lot 
cheaper to sock the opposing counsel. 


Striker’s Insurance 


Group insurance is a proper subject for 
collective bargaining. In Coos Bay Lumber 
Company v. Local 7-116, 27 Lasor CAsEs 
1 68,967, it was held that the union may go 
so far as to bargain for a wage increase 
which would be expended on insurance 
premiums even though some of the mem- 
bership preferred the wage increase in cash. 
This is all prefatory to discussing another 
facet of bargainable group insurance. Sup- 
pose that while a strike is on, the company 
pays group insurance premiums on the 
number of employees working, and does 
not pay the premium on the insurance of 
the strikers. Suppose further that while the 
strike is on one of the strikers is injured 
within the protection of the policy. 


Query: Can he be compensated accord- 
ing to the terms of the policy? Can he 
collect from the insurance company? 


The answer to the first question is yes. 
The striker is still an employee as described 
in the collective bargaining agreement. By 
going out on strike he did not lose his 
status as an employee, he simply became 
a striking employee. That strikers absent 
themselves from their work is an integral 
part of a strike, and a strike is essential 
to labor’s maintenance of its bargaining 
position. 


As to the second question—the insurance 
company does not have to pay the disabled 
employee. The employer certifies monthly 
the number of employees covered, and pays 
premiums on that basis. The strikers should 
not have been dropped. The refusal or 
failure to maintain the insurance for the 
strikers was a breach of the employment 
contract. The employer must pay the in- 
jured employee what compensation he would 
have received under the group insurance 
policy. See Tedesco v, Turner & Seymour 
Manufacturing Company, 27 Lapor Cases 
1 68,930. 
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State Court Enjoins Picketing 
Endangering State Economy 


The right of workers to organize and to 
picket for recognition cannot be upheld at 
the expense of the economy of a state and 
at the risk of entirely destroying or wiping 
out one of the state’s principal industries. 


The Supreme Court of Louisiana, in so 
holding in a recent case, noted that the 
conduct of certain union officials in assisting 
and encouraging employees to strike in 
violation of their bargaining contracts was 
unlawful, and that an injunction against 
such actions was justified. However, the 
court went further and considered the right 
of workers to self-organization and to picket 
for recognition with respect to the effect 
that such picketing had upon the economy 
of the state. As the object of the picketing 
was the closing of vitally important sugar 
mills during the harvesting period, the re- 
sultant loss of the entire sugar crop and 
the destruction of the crops for two succeed- 
ing years would cause irreparable injury 
to the sugar industry and adversely affect 
the economy of the state. 


The union in the case raised several ques- 
tions under the United States Constitution. 
The most important one was that the picket- 
ing was protected free speech, which the 
court rejected. 


“The guarantees of freedom of speech,” 
the decision stated, “even if picketing and 
speech are held to be identical, cannot be 
maintained in the face of such irreparable 
injury to property and economy and we 
are compelled to hold, therefore, that the 
picketing of the mills of the defendants un- 
der the circumstances established here is 
contrary to public policy and that the trial 
judge was justified in issuing the injunction.” 
—Godchaux Sugars, Inc. v. Chaisson, 27 LABor 
Cases § 68,912. 


Communist Question 


Union loses NLRB benefits through false 
non-Communist affidavit—In a newspaper 
article, Maurice Travis, secretary-treasurer 
of the International Union of Mine, Mill 
and Smelter Workers, announced his reasons 
for resigning from the Communist Party 
and signing a non-Communist affidavit: He 
wished to accord his union and its affiliated 
locals the benefits derived from the use ol 
NLRB facilities. In viewing the contents 
of the article, the NLRB could ascertain 
nothing denoting a conscious abandonment 
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of the officer’s belief in Communism. On 
the contrary, he explained the meaning of 
Communism to him and the role of a Com- 
munist adherent in the labor movement. 
He also pointed out that “good Commu- 
nists are good trade unionists” working 
against the “rotten foundation of the 
capitalistic system,” and that “despite my 
resignation from the Communist Party, I 
will continue to fight for these goals with 
all the energy and sincerity at my command.” 


As the union made no attempt to dispute 
evidence establishing continued allegiance 
by the officer to the Communist Party and 
his “belief in the overthrow by force and 
violence of ‘this Government,” and even 
failed to call this officer as a witness, the 
NLRB concluded that the officer had re- 
tained his belief in Communism. As the 
union membership had been made aware of 
the falsity of the non-Communist affidavits 
filed by this officer through the publicity of 
the article, the NLRB found the union and 
its affiliates out of compliance and ordered 
that no further benefits under the NLRA be 
accorded to such unions.—111 NLRB, No. 71. 


Another case in this general area was just 
denied certiorari by the Supreme Court. 
Ring Lardner, Jr., was found guilty of con- 
tempt for refusal to tell the House Un- 
American Activities Committee whether he 
was or had been a Communist. Fox fired 
him as a screen writer on November 28, 
1947. Lardner sued Fox to recover his 
salary under his contract of employment on 
the ground that he had been wrongfully 
discharged. He won a $25,000 judgment 
in a federal district court in California. 


Fox appealed and the Ninth Circuit re- 
versed, holding that Lardner’s conduct 
“should be held moral turpitude as a matter 
of law.” Lardner’s contract had a “moral 
turpitude” clause.— Twentieth Century-Fox 
Film Corporation v. Lardner, Dkt. 520, Feb- 
ruary 14, 1955; 216 F. (2d) 844. 


Certain staff officials need not file— 
Union district. councils which were only 
geographic divisions of their international 
union, engaging only in political and educa- 
tional programs, were not labor organiza- 
tions. Their officers were not required to 
file non-Communist affidavits. The district 
councils had no authority to call strikes or 
to organize employees, nor could they settle 
jurisdictional disputes between member local 
unions. Therefore, the existing contract of 
a local union did not bar a rival petition for 
an election because of a schism in the ranks 
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of its members due to the expulsion of its 
international from the parent organization 
with Communism as the issue. However, 
the local was entitled to a place on the 
ballot and a chance to regain its representa- 
tive status despite the noncompliance of the 
district council to which it belonged.—Mag- 
navox Company, 5 CCH Lasor Law Reports 
(4th Ed.) 9 52,668, 111 NLRB, No. 64. 


In another case, an employez’s refusal to 
bargain, based on the noncompliance of the 
district council to which the certified local 
belonged, was held by the NLRB to be 
unlawful.—Goodman Manufacturing Company, 
5 CCH Lasor Law Reports (4th Ed.) 
{ 52,667, 111 NLRB, No. 65. ’ 

In a third case, a similarly constituted 
union district council of another union was 
likewise not a labor organization, the NLRB 
said, and its noncompliance did not void an 
election won by one of its member locals.— 
Allis-Chalmers Manufacturing Company (La 
Porte Works, 5 CCH Lapor Law Reports 
(4th Ed.) { 52,674, 111 NLRB, No. 67. 


Discharge After Tender 
of Delinquent Dues Unlawful 


A union illegally caused an employer to 
discharge an employee after she had twice 
tendered her delinquent dues. The union 
had not actually set the amount of rein- 
statement fees and could not lawfully refuse 
to accept the tendered dues and subsequently 
cause her discharge where the employee sought 
reinstatement before being notified of the 
reinstatement fee —Aluminum Workers Inter- 
national Union, Local No. 135 (AFL), 5 CCH 
Lasor LAw Reports (4th Ed.) § 52,661, 111 
NLRB, No. 63. 


Union Carpenters Unlawfully Denied 
Employment in Neighboring Town 


A union unlawfully forced an employer 
to deny employment to three carpenters 
from a neighboring town. The employer 
had invited them to its new project. The 
employer’s conduct in acceding to the union’s 
demand was also unlawful. However, the 
union and employer were both cleared of 
independent violations of the NLRA by 
having made coercive statements with re- 
spect to informing the discriminatees that 
they could not work on the project because 
of the union’s opposition to their employ- 
ment. The complaint against them did not 
allege such violations.—Columbus Show Case 
Company, 5 CCH Lazsor Law Reports (4th 
Ed.) § 52,650, 111 NLRB, No. 33. 


195 




















Guaranteed Circle 


The United Automobile Workers are 
making strong representations for the in- 
stallation of their plan of guaranteed em- 
ployment. Under this plan all workers will 
be guaranteed a certain number of weeks 
of pay, depending on the worker’s-seniority. 

The UAW plan says that the employer’s 
liability for guaranteed payments will be 
reduced by an amount equal to the basic 
state unemployment compensation benefit, 
to which the worker is entitled under state law. 


Under most state laws, the worker is 
entitled to a benefit based upon a year’s 
prior employment. The state laws provide 
for partial benefits when the worker has 
some income. These partial benefits are 
roughly the difference between the benefit 
payable and the amount the worker re- 
ceived from working while “unemployed”— 
or, to state it differently, the worker is 
eligible for partial benefits in any week in 
which the amount he receives from other 
sources is less than his weekly benefit. As 
can be seen, if the employer is entitled 
to offset a guaranteed payment by the 
amount of the weekly benefit, and if the 
state is entitled to offset the weekiy benefit 
with the amount of the guaranteed pay- 
ment, it looks like nothing but confusion 
will result; but Paul A. Raushenbush, direc- 
tor of the Unemployment Compensation 
Department, Industrial Commission bf Wis- 
consin, not only accents the problem but 
offers a workable suggestion. 


Mr. Raushenbush’s suggestion is that 
states amend their unemployment compen- 
sation laws to permit certain employers, 
that is, those establishing guaranteed annual 
wage plans, to elect to have more adequate 
employment checks paid under the law to 
their own workers at the employers’ ex- 
pense. His suggestion embodies an in- 
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crease in the employer contribution to be 
worked out in the light of reserve ratio 
experience rating. 


Speaking in New Orleans recently, he 
said: 


“Paying added unemployment compensa- 
tion benefits through separate machinery 
and from separate funds sounds like need- 
less and wasteful duplication of effort and 
expense. I believe the state laws and 
agencies could do the job both better and 
cheaper. At any rate I would like to see 
an unemployment compensation alternative 
available—so that an employer could elect 
to have above average benefits paid to his 
workers from the state unemployment fund, 
at his expense. 


“Tf the state laws do not permit any such 
alternative channel, and if the movement 
for guaranteed annual wages gains substan- 
tial headway in the coming years, what will 
be the probable results? There will then 
be two systems of unemployment compen- 
sation, one supplementing the other, with 
wasteful duplication and probable friction. 
The new machinery would doubtless start 
asking the state agencies for evidence that 
a given claimant has registered for work 
at a public employment office. It might 
also want evidence as to the amount of 
benefits the claimant is drawing under the 
state law, for a specific week. In due 
course, we might perhaps find it advisable 
to make an extra carbon copy of everything 
we do, in order to supply the information 
needed by the new and separate machinery 
for compensating wage loss. 


“Such separate unemployment compensa- 
tion machinery, if it functions on an in- 
dustry-wide basis, would doubtless cut 
across state lines; so it could have rather 
serious implications for the long run func- 
tioning of our whole system of state laws.” 
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More light on this subject comes from 
a recent ruling from the Division of Em- 
ployment of the State of New York. The 
interpretation involved an employee who 
was covered by a guaranteed annual wage 
plan. The interpretation held that if a 
claimant, under a plan guaranteeing 2,000 
hours of work per annum, receives from the 
employer payments covering a period in 
which no actual work is performed, the 
claimant is considered on a paid leave of 
absence and not totally unemployed during 
such period. 

An interesting comment is added: 

“It should be noted that where a claimant 
has not as yet received remuneration under 
a guaranteed wage plan, but such payment 
may be due at a later date depending upon 
future contingencies, claimant will be en- 
titled to unemployment insurance benefits 
as being totally unemployed. However, in 
the event that claimant subsequently re- 
ceives remuneration for a period during 
which benefits were paid, a retroactive de- 
termination should be issued holding claim- 
ant ineligible for the period covered by such 
payment. 

“In such instances, claimants should be 
advised at the time benefits are paid, and 
the record so noted, of the possibility of 
an overpayment in the event remuneration 
is subsequently received for such period. In 
those cases where an original claim is in- 
volved, the overpayment would be recover- 
able since ... benefits already paid would 
not have been ‘accepted by the claimant 
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in good faith’. 

The New York Division of Employment 
first considered the problem of the impact 
of guaranteed annual wage payments on 
eligibility for benefits in April of 1952. In 
this case, the employer guaranteed two 
weeks’ work with corresponding pay for 
each month in question. Workers who re- 
ceived such payments are considered as 
employed during such weeks, in a manner 
similar to that which would prevail if a 
paid vacation or other paid lay-off period 
were involved, or if “stand by” wages were 
paid without actual work being performed. 

The decision also deals with claimants 
who performed some work in a given 
month and who are guaranteed “140 hours 
of work in each (such) month.” Such 
claimants were considered as employed 
throughout the entire month. 

“It appears justifiable to draw this gen- 
eral conclusion: 

“Under a guaranteed work plan, such as 
that under discussion, claimants are em- 
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ployed and, therefore, not eligible for 
periods which correspond to those reflected 
by the guaranteed work or the guaranteed 
wages.” 


A recent survey proposed these questions: 
Are the payments made by the employer 
under the facts set out below subject to 
contributions, and do the payments received 
by the worker affect his eligibility for un- 
employment compensation benefits? An em- 
ployer has a guaranteed wage plan which 
(1) guarantees qualified employees while 
on the payroll 140 hours of pay per 
month and (2) provides that qualified em- 
ployees who have been removed from the 
payroll shall receive 70 hours of pay per 
month for two to six months, depending 
on the length of service. 


A number of state unemployment insur- 
ance offices declined to go on record with 
an answer to these questions. The State 
of Oregon has ruled specifically on a 
guaranteed annual pay plan. This state 
and all of the others which answered the 
questionnaire agreed that payments of the 
employer are wages subject to contribu- 
tions. Oregon and a number of other states 
hold, or apparently will hold, that the 
worker under the 140-hour plan will be 
ineligible for benefits and that the worker 
under the 70-hour plan might be eligible 
for benefits if the payments received under 
the plan are less than the weekly benefit. 


One state answered the questionnaire by 
stating that payments made without per- 
formance of service are not wages and that 
the receipt of any payment, regardless of 
amount, completely disqualifies the appli- 
cant for state benefits. 


One state answered that so long as an 
employee receives payments from an em- 
ployer, the employer-employee relationship 
is not terminated and, of course, so long 
as he receives wages, he is not unemployed. 


If any rules can be drawn from this, 
they would be that (1) if the employer- 
guaranteed pay is prorated or allocated to 
the weeks of unemployment, the state will 
offset the employer payment against any 
compensation it might pay in excess of the 
employer payment; (2) if the employer 
benefit is not payable weekly but by some 
sort of accumulated amount, when the 
period this amount is supposed to cover 
has ended, then the employee is entitled to 
full state compensation; and (3) there 
seems to be no way at present by which 
an employer could receive credit for the 
state benefits his laid-off worker is entitled to. 
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CURRENT LITERATURE 





in the Labor Field 





Government Publications 


Results of the Minimum-Wage Increase of 
1950. Superintendent of Documents, United 
States Government Printing Office, Wash- 
ington 25, D. C. 1954. 115 pages. 60¢. 


The increase of the minimum wage from 
40 cents to 75 cents an hour in January, 
1950, had only minor effects on employ- 
ment, according to a report by the United 
States Department of Labor. The report 
was prepared in response to the need for 
factual information on minimum wage ef- 
fects. 


Health Maintenance for Greater Efficiency. 
Superintendent of Documents, United’ States 
Government Printing Office, Washington 
25,D. C. 1954. 53 pages. 25¢. 


The Small Business Administration takes 
a look at the health of the employees— 
executives and workers alike—in this new 
publication. 


Monthly Labor Review. Superintendent of 
Documents, United States Government Print- 
ing Office, Washington 25, D. C. 158 pages. 
55¢. 


The January, 1955 issue of the Monthly 
Labor Review is dedicated to the Bureau of 
Labor Statistics in celebration of the bu- 
reau’s seventieth anniversary. It contains 
a number of interesting comments on how 
the BLS has helped labor, management, 
writers, private research agencies and 
academicians. 


Union Publications 


The Case Against “Right to Work” Laws. 
Congress of Industrial Organizations, 718 
Jackson Place, N. W., Washington 6, D. C. 
1955. 171 pages. $2. 
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The “Right to Wreck”! American Feder- 
ation of Labor, 901 Massachusetts Avenue, 
N. W., Washington 1, D. C. 1955. 16 pages. 


Steelworkers and the National Economy. 
United Steelworkers of America, 1500 Com- 
monwealth Building, Pittsburgh 22, Penn- 
sylvania. 1954. 30 pages. 


As you can see from the number of 
pages, the CIO booklet is a more thorough 
treatment of the controversial question of 
union security versus right-to-work laws. 
The CIO publication approaches the sub- 
ject on a mature basis, terming the right-to- 
work laws a threat to sound industrial 
relations and economic progress, while the 
AFL booklet, in a spirit reminiscent of the 
lost-cause fight against the “slave labor 
law,” terms these state laws “the right to 
wreck” laws. 


A list of the 17 states which have these 
restrictive laws and the year of their adop- 
tion follows: 


Alabama (1953), Arizona (1947), Arkansas 
(1947), Florida (1944), Georgia - (1947), 
Iowa (1947), Louisiana (1954), Mississippi 
(1954), Nebraska (1947), Nevada (1952), 
North Carolina (1947), North Dakota (1947), 
South Carolina (1954), South Dakota (1947), 
Tennessee (1947), Texas (1947) and Vir- 
ginia (1947). 


The present Taft-Hartley “states’ rights” 
provision is found in Section 14(b) of the 
act. It provides that state legislation with 
regard to union security which is more re- 
strictive than the Taft-Hartley provisions 
shall prevail over the latter. Elsewhere (in 
Section 8(a)(3)) the Taft-Hartley Act pro- 
vides that closed shop contracts shall be 
illegal as a matter of federal law, but that 
union shop contracts, requiring workers to 
join unions 30 days after hiring, shall be 
lawful. The effect of the two sections to- 
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gether is that states may outlaw union 
security entirely if they wish, but that they 
cannot permit any greater degree of union 
security than is permitted by the federal act. 
The states can, in other words, legislate 
gainst union security, but not in favor of it, 
so the CIO book contends. 

“That is precisely how the ‘States’ rights’ 
provisions now found in the Taft-Hartley 
Act operate: it gives States the right to 
supersede the federal Act if they pass anti- 
utiion security legislation; but if they pass 
pro-union security legislation, then the fed- 
eral laws override this state legislation as 
to businesses affecting interstate commerce.” 

Pursuant to this provision in Taft-Hartley, 
the passage of many of the 17 state right-to- 
work laws came about. 

The AFL booklet is less technical. It 
makes reference to the Soviet Union’s Con- 
stitution, which contains a right-to-work 
clause. However, the intended analogy is 
not discernable to this reviewer. 

The Steelworkers’ book is a short review 
and discussion of the United States economy. 
It states the common complaint of unions 
that the country is ill-housed, that public 
work construction should be substantially 
increased, that unemployment compensation 
benefits are too low and that there is much 
to be done with taxes. 


Industrial Safety Standards 


Handbook of Industrial Safety Standards. 
Association of Casualty & Surety Companies, 
60 John Street, New York 38, New York. 
315 pages. Ninth edition, 1954. $1.40. 

This book was prepared by the Accident 
Prevention Department of the Association 
of Casualty & Surety Companies. It represents 
a concise but comprehensive compilation of 
industrial safety requirements recommended 
by nationally recognized authorities. How- 
ever, much of the text material is an amplifi- 
cation and extension of the various codes 
on which it is based, and some sections deal 
entirely with topics not covered by any 
existing standards. 

The subject matter of the handbook runs 
the gamut of industrial safety topics, such 
as safety programs, accident investigation, 
materials handling, etc. 

The book is an authoritative safety refer- 
ence designed for plant administrators, safety 
directors and engineers, industrial training 
program instructors and safety and technical 
educators. To lend greater facility to its 
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use, there has been included at the end of 
most chapters a reference list naming the 
safety codes which are especially applicable 
to the subject matter of the chapter. 
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Swinging NLRB Pendulum .. . “Per- 
haps the most natural thing for an em- 
ployer to do, or want to do, during an 
organizational campaign in his plant,” says 
this author, “is to ask his employees about 
their union intentions and inclinations and 
even whether they have joined the union.” 
This practice was considered by the “old 
Board” to be an unfair labor practice, but 
the reconstituted Board has taken upon 
itself the reversal of this point. Now the 
employer may make an antiunion (but non- 
coercive) pre-election speech on company 
time and property and may refuse to give 
the union the similar right—and this will 
not be considered an unfair labor practice 
or a basis for invalidating an election. 


The author, professor of law at North- 
western University, states that there is a 
“political” factor present in the develop- 
ment of the law of employer persuasion, 
and that the provisions of the federal stat- 
ute are now being handled more as tools 
and less as rules —Wirtz, “The New Na- 
tional Labor Relations Board; Herein of 
‘Employer Persuasion’,” Northwestern Uni- 
versity Law Review, November-December, 
1954. 

“Union Busting” Under Taft-Hartley .. . 
The Taft-Hartley Act has been calied a 
“union-busting” law—and rightly so, says 
this article. It outlines the process by 
which a strike was broken and an elec- 
tion was barred for a full year under the 
Taft-Hartley amendments. Citing Sealright 
Pacific, Ltd., Printing Specialities and Paper 
Converters Union, 82 NLRB, No. 64 (1949), 
the author relates all the steps which led 
to the breaking of the strike: negotiation 
meetings; secret-ballot strike vote; strike 
at Sealright Pacific; roving picket lines; 
invocation of the secondary boycott pro- 
visions of Taft-Hartley; employer’s filing 
of representation petition pursuant to Sec- 
tion 9(c)(1)(B); exclusion from the list of 
eligible voters “employees on strike”; and 
other details pertinent to the situation which 
concluded with “union busting.”—Gilbert, 
“The Taft-Hartley Act: A Method for 
‘Union Busting’,” Amercian Bar Association 
Journal, January, 1955. 
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Meetings of Labor Men 


Rutgers University.— The Institute of 
Management and Labor Relations, Rutgers 
University, is holding its seventh annual 
labor-management conference on the Rut- 
gers campus in New Brunswick on April 
26. The topic for discussion is “Benefit 
Plans in Collective Bargaining,” and Secre- 
tary of Labor Mitchell is to address the 
dinner meeting of the conference. 


Newspaper Personnel Relations Associa- 
tion.— The association’s seventh annual con- 
ference will be held at the Brown Hotel, 
Louisville, Kentucky, March 24-26. 


AFL Conventions.—March 12-13: Rhode 
Island State Federation of Labor, Provi- 
dence; April 4: Louisiana State Federation 
of Labor, Baton Rouge; April 18: Interna- 
tional Union of Coopers, Pittsburgh, Penn- 
sylvania; April 18: Alabama State Federation 
of Labor, Mobile; April 19: Pennsylvania 
State Federation of Labor, Scranton; April 
21: Arizona State Federation of Labor, 
Tucson; and April 25: Building Service 
Employees International Union, Chicago. 


The Twain Have Met 


The proposed merger of the AFL and 
CIO has received considerable editorial 
treatment in the nation’s newspapers. 
There is little that we can add to this 
coverage, but we can be of help to 
those who like to work with basic docu- 
ments by publishing the full text of the 
merger agreement. 
1. Agreement to Merge. The American 
Federation of Labor and the Congress of 


Industrial Organizations agree to create a 
single trade union center in America, through 
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the process of merger which will preserve 
the integrity of each affiliated national and 
international union. They further agree 
upon the following principles and procedures 
to accomplish this end. 


2. Principles of Merger. 


(a) It is recognized, as a fundamental 
basis for the merger of the AFL and CIO, 
that each national and international union, 
federal labor union, local industrial union 
and organizing committee (hereafter re- 
ferred to as affiliated union) holding a char- 
ter or certificate of affiliation granted by 
either federation shall retain its charter or 
certificate and become, by virtue of the 
merger, an affiliate of the merged federation. 


(b) It is further recognized and agreed 
that the integrity of each affiliated union in 
the merged federation shall be maintained 
and preserved. In order to effectuate this 
principle, the Constitution of the merged 
federation shall contain a constitutional dec- 
laration for respect by each affiliate of the 
established bargaining relationship of every 
other affiliate and against raiding’ by any 
affiliate of the established collective bar- 
gaining relationship of any other affiliate. 
The merged federation shall provide appro- 
priate machinery to implement this consti- 
tutional declaration. 


(c) The parties further agree that, subject 
to the foregoing, each affiliated union shall 
have the same organizing jurisdiction in the 
merged federation as it had in its respective 
prior organization. 


(d) The parties recognize that the above 
provisions may result in conflicting and du- 
plicating organizations and _ jurisdictions. 
Where such is the case, affiliates of the 
merged federation will be encouraged to 
eliminate conflicts and duplications through 
the process of agreement, merger, or other 
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means, by voluntary agreement in consulta- 
tion with the appropriate officials of the 
merged federation. 


(e) The merged federation shall be based 
upon a constitutional recognition that both 
craft and industrial unions are appropriate, 
equal and necessary as methods of trade 
union organization. 


(f) The merged federation shall constitu- 
tionally recognize the right of all workers, 
without regard to race, creed, color or na- 
tional origin to share in the full benefits of 
trade union organization in the merged 
federation. The merged federation shall 
establish appropriate internal machinery to 
bring about, at the earliest possible date, the 
effective implementation of this principle 
of non-discrimination. 


(g) The merged federation shall consti- 
tutionally affirm its determination to protect 
the American trade union movement from 
any and all corrupt influence and from the 
undermining efforts of communist agencies 
and all others who are opposed to the basic 
principles of our democracy and of free 
and democratic trade unionism. 


The merged federation shall establish ap- 
propriate internal machinery with authority 
effectively to implement this constitutional 
determination to keep the merged federa- 
tion free from any taint of corruption or 
communism. 


3. Government and Structure of the Merged 
Federation. 


(a) There shall be established within the 
merged federation a Department to be known 
as the Council of Industrial Organizations. 
Such Department shall have the status of, 
and, in general, be comparable to, the exist- 
ing Departments of the American Federa- 
tion of Labor, which Departments shall be 
continued within the merged federation. 
This Department shall be open to all in- 
dustrial unions within the merged federa- 
tion. Ali other Departments in the merged 
federation shall be open to all appropri- 
ate unions. 


(b) The executive officers of the merged 
federation shall be a President and a Sec- 
retary-Treasurer, who shall be elected at 
the regular conventions of the merged fed- 
eration. Initially, the President and Sec- 
retary-Treasurer shall be elected from the 
unions now affiliated with the American 
Federation of Labor. 


(c) The Department of Organization of 
the merged federation shall be headed by 
a Director of Organization who shall be 
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appointed by the President, after consulta- 
tion with the Executive Committee, subject 
to the approval of the Executive Council. 


Initially, the Director of Organization 
shall be selected from a union now affiliated 
with the Congress of Industrial Organiza- 
tions. The Department of Organization 
shall be provided the staff and resources 
necessary to conduct organizational activi- 
ties in cooperation with the various affiliated 
unions, in the common effort to organize 
the unorganized into collective bargaining 
units which experience has shown to be the 
most effective and appropriate for the pro- 
tection of such workers. 


(d) The Convention of the merged fed- 
eration shall be its supreme governing body. 
The convention shall meet regularly every 
two years, The delegates of affiliated un- 
ions to such convention shall vote the per 
capita membership of the unions which they 
represent. State and local central bodies 
shall be entitled to one vote each at con- 
ventions. 


(e) In addition to the officers set forth in 
paragraph (b), there shall be twenty-seven 
Vice Presidents, to be elected at the regular 
conventions of the merged federation. The 
Vice Presidents shall, with the executive 
officers, constitute the Executive Council. 
The Executive Council shall meet not less 
than three times each year. It shall be 
authorized and empowered to take such 
action and render such decisions as will be 
necessary to carry out fully and adequately 
the decisions and instructions of the con- 
ventions and between conventions shall 
have the power to direct the affairs of the 
federation and to take such actions and 
render such decisions as are necessary and 
appropriate to safeguard and promote the 
best interests of the federation and its affili- 
ated unions, including the organization of 
unorganized industries by means most ap- 
propriate for that purpose. At the first con- 
vention of the merged federation, seventeen 
of the Vice Presidents shall be elected from 
unions now affiliated with the American 
Federation of Labor and ten shall be elected 
from unions now affiliated with the Con- 
gress of Industrial Organizations. 


(f) There shall be an Executive Com- 
mittee which shall consist of the Executive 
Officers and six of the Vice Presidents to 
be selected by the Executive Council. The 
Executive Committee shall meet bi-monthly 
and shall advise and consult with the execu- 
tive officers on policy matters. Initially, 
three of the Vice Presidents constituting 
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the Executive Committee shall be selected 
from unions now affiliated with the AFL 
and three of the Vice Presidents shail be 
selected from unions now affiliated with 
the CIO. 

(g) There shall be a body known as the 
General Board which shall consist of the 
members of the Executive Council and the 
President or other principal officer of each 
of the national or international unions affl- 
iated with the merged federation. The 
General Board shall meet at least once each 
year and shall decide all policy questions 
referred to it by the executive officers, and 
the Executive Council. The rules of the 
convention as to voting shall govern the 
General Board. 

(h) The constitution of the merged fed- 
eration shall provide for standing commit- 
tees of the federation in appropriate fields 
of action. These committees shall have ap- 
propriate staffs and due recognition shall be 
given to unions now affiliated with the AFL 
and the CIO in determining the .chairman- 
ships of, and in staffing, such committees. 


(i) The constitution shall provide for 
state and local central bodies of the merged 





federation. In addition, the constitution 
shall permit the Council of Industrial Or- 
ganizations to maintain subordinate coun- 
cils, as now provided for departments of 
the American Federation of Labor. Exist- 
ing state and local bodies of the AFL and 
CIO shall be merged as provided for in 
paragraph 6(g) of this Agreement. 


4. Finances. 


(a) The merged federation shall succeed 
to all the assets of the American Federa- 
tion of Labor and shall assume all of its 
liabilities and contractual obligations. The 
merged federation shall succeed to that part 
of the net assets of the Congress of Indus- 
trial Organizations which bears the same 
relationship to the membership of the Con- 
gress of Industrial Organizations (as meas- 
ured by per capita tax paid as of the date 
of the 1954 Congress of Industrial Organi- 
zations Convention) as the net assets of 
the American Federation of Labor as of the 
date of merger bear to the membership of 
the American Federation of Labor (simi- 
larly measured as of the date of the 1954 
American Federation of Labor Convention). 
The Council of Industrial Organizations to 





United Press Photo 


Labor leaders of the AFL and CIO pose together at Miami Beach after plans were made 
to merge the two union groups into one organization. Seated, left to right, are Matthew 
Woll, AFL; Harry C. Bates, AFL; David McDonald, ClO; William Schnitzler, AFL; George 
Meany, president of the AFL; Walter Reuther, president of the ClO; James B. Carey, 
ClO; and David Dubinsky, AFL. Standing, left to right, are R. G. Thomas, ClO; Frank 
Rosenbloom, ClO; Jack Knight, ClO; Joe Curran, ClO; Emil Rieve, ClO; Will McFetridge, 
AFL; Jacob Potofsky, ClO; Dan Tracy, AFL; Charles MacGowan, AFL; William Dougherty, 
AFL; John Riffe, CIO; L. S. Buckmaster, ClO; Albert Hayes, AFL; J. Albert Woll, AFL; 


and Arthur J. Goldberg, CIO. 
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be established within the merged federation 
shall succeed to the balance of the assets 
of the Congress of Industrial Organizations, 
aiter all of its liabilities, both accrued and 
potential, have been provided for. The term 
assets shall include real estate held in trust 
for the respective federations. 


(b) The per capita tax payable to the 
merged federation by national, international 
unions and organizing committees shall be 
4 cents per member per month. The per 
capita tax of federal labor unions and local 
industria! unions shall be not less than 80 
cents per member per month. The Council 
of Industrial Organizations, acting as a de- 
partment of the merged federation, shall 
establish its own per capita tax, as shall all 
other departments of the merged federation. 


5. Existing Agreements. The AFL-CIO 
No-Raiding Agreement shall be preserved 
and, with the consent of the signatories, 
shall be extended for a period of two years 
from its present expiration date and amended 
to make it effective as between all unions 
signatory to it irrespective of their former 
affiliation. 


The CIO Organizational Disputes Agree- 
ment shall be maintained in force as between 
the unions which have adhered to it. The 
AFL Internal Disputes Plan shall be main- 
tained in force with respect to the unions 
which have adhered to it. A Joint Com- 
mittee shall be established to formulate the 
means for incorporating these three agree- 
ments into a combined no-raiding and 
organizational and jurisdictional disputes 
agreement which can be effective as be- 
tween all of the unions becoming signatory 
to it irrespective of their former affiliation 
and for the purpose of extending, by volun- 
tary agreement, such provisions to all affil- 
iates of the merged federation. 


6. Method of Merger. The merger shall 
be effected by the following procedure: 


(a) This agreement shall be submitted for 
approval to the Executive Council of the 
American Federation of Labor and the Ex- 
ecutive Board of the Congress of Indus- 
trial Organizations. 


(b) Upon approval by them, a proposed 
constitution for the merged federation, re- 
flecting the provisions of the merger agree- 
ment and containing such other necessary 
and appropriate provisions as may be agreed 
to, shall be drafted by the Joint AFL-CIO 
Unity Committee. The proposed constitu- 
tion of the merged federation shall; consist- 
ent with the merger agreement, preserve 
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the essential features of the present AFL 
and CIO constitutions and the basic rights 
and obligations of the affiliates of both 
federations. 


(c). The proposed Constitution shall be 
submitted for approval to the Executive 
Council of the American Federation of 
Labor and the Executive Board of the Con- 
gress of Industrial Organizations. 


(d) Upon approval by them, this Agree- 
ment and the proposed Constitution, and 
such other agreements as are necessary to 
accomplish the merger shall be submitted 
to separate conventions of the American 
Federation of Labor and the'Congreéss of 
Industrial Organizations. 


(e) Upon approval by the separate con- 
ventions of the two federations of the mer- 
ger Agreement and the proposed Constitution 
of the merged federation, a joint convention 
shall be held. Such joint convention shall 
constitute the first regular biennial conven- 
tion of the merged federation. 


(f) Initially, the headquarters and field 
staff of the AFL and the CIO shall be re- 
tained as the staff of the merged federation. 
A special committee shall be established of 
the present executive officers of the AFL 
and the CIO which shail, in conjunction 
with the executive officers of the merged 
federation, make just, fair and equitable 
provision for the integration of-the staffs 
of the AFL and the CIO into a single staff 
for the merged federation. 


(g) Merger of existing state and local 
central bodies of the AFL and CIO shall 
be accomplished within two years after the 
date of the merger of the two national fed- 
erations by the process of negotiation and 
agreement under the guidance of the officers 
of the merged federation. Pending the con- 
clusion of such agreements state and local 
central bodies of both the AFL and CIO 
shall be permitted to continue to exist as 
state and local central bodies representing 
the respective local unions now affiliated to 
such central bodies. 


Unemployment Benefits 

Not for Strikers 
California disqualifies all members of 
maritime unions engaged in labor dis- 


putes from receiving unemployment in- 
surance benefits. 


A work-stopping dispute arose between 
an employer association representing all 
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shipowners and the unions representing all 
union members working aboard the ships. 


The union members worked under collec- 
tive contracts entered into between the 
unions and the employers’ association, the 
latter representing nearly all steamship com- 
panies operating out of San Francisco. These 
agreements included provisions for prefer- 
ential hiring, that is, the employers agreed 
to give preference in employment to mem- 
bers of the unions. | 


All such employees were to be hired 
through the union hiring halls. Each union 
maintained a hiring hall for its respective 
members and the employers had no voice 
in their operation. 


Employers placed orders for workers with 
the union by telephone and indicated the 
number of men wanted, the required ratings 
or qualifications, and the time and place to 
report. In order to be eligible for work, 
a member had to be registered with the 
union. Upon registration, a printed card, 
called a “shipping card,” was issued to the 
member, giving the exact time of registra- 
tion and a number to each registrant. Reg- 
ular attendance at union meetings was a 
requisite to maintaining active registration. 
The dispatcher, each hour of each working 
day, announced to those present in the hall 
the jobs that were open and the quailifica- 
tions of the vacant positions. A member 
could, if he so desired, present his shipping 
card by way of application for the announced 
opening. If the dispatcher found him quali- 
fied to fill the position and if his registration 
was the oldest active one in point of time, 
he would be issued an assignment card 
designating the vessel to which he was to 
report. Under the collective bargaining 
agreements, it was permissible for a seaman 
to continue in employment for one employer 
‘for an indefinite period if it were mutually 
agreeable, but in most cases employment 
with a single company did not extend be- 
yond one or two voyages. 


A registrant was privileged to refuse 
three offers of work. If he refused a fourth 
offer, his current registration was forfeited 
and he would be required to reregister. All 
registrants were required to reregister every 
45 days. Nonunion persons were permitted 
to register at the hiring hall and, if no 
union man was available for an open posi- 
tion, the nonunion man would be assigned 
to the proper shift by the dispatcher. 


By these agreements, the employees bar- 
gain away their right to negotiate for em- 
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ployment with any particular employer, and 
the employer, for all practical purposes, 
bargains away his right to negotiate in 
reference to employment with particular 
employees. Under this hiring hall system, 
each registered member of the union has 
a contract right to his proportion of the 
work available. 


The collective bargaining agreements be- 
tween the unions and the employers’ asso- 
ciation expired on June 15, 1948. Negotiations 
to amend the agreements had begun prior to 
this date and continued until September 1, 
1948. Between June 15 and September 1, 
although the contracts had expired, the em- 
ployers continued to place orders with the 
hiring halls and the unions continued to 
dispatch their members in fulfillment of 
such orders. In other words, the provisions 
of the collective bargaining agreements 
were observed although the contracts had 
expired. This was done by reason of an in- 
junction issued by the United States District 
Court under the provisions of the Taft- 
Hartley Act. At the conclusion of the 
statutory 80-day cooling-off period, the final 
offers of both sides were rejected, and the 
unions established picket lines at the various 
piers where the vessels of the employers 
were docked. The union officials expressed 
the view that “we can’t work without a 
contract.” 


Under California law, a claimant is in- 
eligible for unemployment benefits while 
he is out of work because of a trade dispute 
existing at the place where he was formerly 
employed. Since the union under the hiring 
hall arrangement seeks to make work op- 
portunities available to all longshoremen 
equally by dispatching them in rotation to 
jobs, all of the members of this union were 
out of work because of a trade dispute and, 
consequently, were ineligible for benefits.— 
Barber v. California Employment Stabi'ization 
Commission, CCH UNEMPLOYMENT INSUR- 
ANCE Reports {§ 8749 (California). 


Disabling Injuries 


Work injuries dropped sharply in 1954 
to the lowest in 15 years. 


Last year there were 1,860,000 disabling 
work injuries, 14,000 of which resulted in 
death and 76,000 of which caused the in- 
jured worker to experience some degree 
of permanent physical impairment. 


Disabling injuries, broken down into cata- 
gories, look like this: 
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In manufacturing, there were 390,000, a 
drop of 19 per cent from 1953; in contract 
construction, there was a drop of 9 per cent 
from 1953; in trade, injuries last year were 
6 per cent less than the year before; in min- 
ing, they were 15 per cent less; and in public 
utilities and transportation, they were 5 and 
7 per cent less, respectively. 


The United States Department of Labor 
defines a disabling work injury as follows: 


“A disabling work injury is any injury 
occurring in the course of and arising out 
of employment, which (a) results in death 
or any degree of permanent physical impair- 
ment, or (b) makes the injured worker un- 
able to perform the duties of any regularly 
established job, which is open and available 
to him throughout the hours corresponding 
to his regular shift on any one or more 
days after the day of injury (including Sun- 
days, days off, or plant shutdowns). The 
term ‘injury’ includes occupational disease.” 


New Under Secretary of Labor 


Millard Cass will assist in directing and 
co-ordinating the programs and operc- 
tions of the Department of Labor. 


Millard Cass, a career c‘vil servant, has 
been appointed Deputy Under Secretary of 
Labor. Cass is presently serving as Special 
Assistant to Secretary Mitchell. 

In his new position, Cass will assist the 
Secretary and Under Secretary in directing 
and co-ordinating the programs and opera- 
tions of the Department of Labor. He will 
maintain a continuous review of these pro- 
grams and operations in order to assure 
maximum efficiency and economy, and will 
take such action concerning them as is 
necessary and appropriate to achieve those 
objectives. 

Cass will start at once to implement the 
recommendations of Secretary Mitchell’s 
program and organization consultants which 
have been approved. 





LEGAL PROTECTION OF LABOR IN CONTEMPORARY INDIA— 
Continued from page 190 





established by law. In 1951 the act was 
ainended and new deadlines were estab- 
lished for the fixing of minimum rates. 
Although the deadlines have passed, mini- 
mum rates have as yet not been fixed for 
many industries and a legal floor under the 
workers’ wages has not yet been estab- 
lished. The situation has been aggravated 
by the relatively unchecked rise in prices 
of the last four years. 


The extent to which the code is actually 
implemented to protect the individual worker 
cannot be ascertained with precision. There 
is no doubt that implementation has lagged 
far behind legislation in the past. As late 
as in 1946, the Rege Committee, appointed 
by the government to survey Indian labor 
conditions, noted that labor law was hon- 
ored more in breach than in compliance. 
Recent appointments of labor inspectors 
reflect the government’s intention to tighten 
implementation. 

Certainly implementation is incomplete. 
In most cases, the worker has only a very 
vague idea of his general position and legal 
rights in relation to his employer and his 
employment. The employer, like the worker, 


is not always abreast of the particulars of 
the laws and of his responsibilities.” In 
other cases, compliance with the laws, par- 
ticularly for the employer of a small group 
of laborers, is extremely difficult in view of 
the complexity of registration and reporting 
requirements.” Some employers are obvi- 
ously interested in the welfare of their 
workers and make sure that they obtain at 
least the benefits which the law requires 
they obtain; others are not equally inter- 
ested in the workers’ welfare. 

Despite shortcomings, the Indian Gov- 
ernment can justifiably claim that it has 
done its best to improve the living condi- 
tions of India’s industrial workers. The 
government’s machinery for implementation 
has its faults—it is neither adequate nor 
efficient—but in view of the spirit animating 
it, at least at present, it is easy to envisage 
a not too distant future in which Indian 
labor law and the protection it affords is a 
reality. Among the forces which will ac- 
celerate this development, increasing liter- 
acy, the vitality of the Indian bar and the 
activities of the trade unions must be noted. 


[The End] 





*° Cf. Bose, work cited at footnote 2, at p. x. 
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27 Cf. Mukerjee, work cited at footnote 7, and 
Buchanan, work cited at footnote 4, at p. 443. 
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THE DEVELOPING LAW—Continued from page 150 





are effective indirectly for the 14.5 miilion 
adult men who are employed in industries 
where minimum wage laws are enforceable 
for women and minors. Similarly, 4.6 mil- 
lion men are employed in those industries 
where minimum rates have actually been 
fixed for women and minors. In summary, 
then, 28.5 million persons are employed in 
industries covered by state minimum wage 
laws, but only 10.4 million work in in- 
dustries for which rates are in effect. Of 
these totals, 16.2 million and 4.6 million, 
respectively, are subject to the federal Fair 
Labor Standards Act. Thus, the total num- 
ber of persons protected by state minimum 
wage rates alone, either directly, in the case 
of women and minors, or indirectly, in the 
case of men, is 5.8 million. 


Need for Additional 
Minimum Wage Protection 


To summarize: Of a total of 48 million 
private wage and salary workers in Sep- 
tember, 1953, 24 million were subject ‘to 
the minimum wage provisions of the federal 
Fair Labor Standards Act, and an addi- 
tional 5.8 million were protected directly 
or indirectly by statutory rates and wage 
orders in effect in the states,” leaving 18.2 
million not subject to either a federal or a 
state minimum wage. Who are these 18 
million workers? About three million of 
them are hired farm laborers, nearly two 
million are domestic servants, about two 
million are construction workers, and more 
than a million of them are in manufacturing 
(principally executive, administrative and 
professional employees and outside sales- 
men). The rest of the workers are in a 
number of industries, but about half of 
them are employed in retail trade, hotels 
and restaurants, and laundries and dry cleaning 
establishments in the 26 states—nearly half 
of them in the Scuth—that have no mini- 
mum rates in effect. 

Some of the groups not now protected 
by minimum wage rates, such as construc- 
tion workers and executive, administrative 
and professional employees, earn wages 
sufficiently high to obviate any need for 
minimum wage protection. Others, such 


as agriculture and domestic service, ai 
notoriously low-wage occupations. Many, 
branches of retail trade and the service 
industries also pay low wages, though in- 
formation concerning their wage structure 
is far from adequate. To illustrate, accord- 
ing to Bureau of Labor Statistics data, 
average hourly earnings of employees in 
general merchandise stores (including dime 
stores) were $1.12 in September, 1953, for 
the country as a whole; in North Carolina, 
which has no minimum wage law, they 
averaged 57 cents in limited-price variety 
stores and 83 cents in department stores.” 
Hourly earnings averaged 91 cents in year- 
around hotels (exclusive of tips), 99 cents 
in laundries and $1.16 in cleaning and dyeing 
plants. In North Carolina they averaged 
48 cents in hoteis and 66 cents in laundries 
and dry cleaning plants. Earnings as low 
as those cited mean that substantial pro- 
portions of workers in these retail and 
service trades are being paid wages con- 
siderably below the standard of 75 cents 
per hour set in the federal law. 


Recent Attempts to Extend 
Minimum Wage Coverage 


In recent years, attempts to expand the 
scope of the Fair Labor Standards Act or 
to extend the number and coverage of state 
minimum wage programs have met with 
little success. No significant additions to 
the coverage of the federal law have been 
made since its adoption in 1938. During the 
period 1946-1949, Congress considered at 
length a number of proposals to. broaden 
the scope of the Fair Labor Standards Act, 
either by changing the basic coverage language 
relating to activities in interstate commerce 
or by narrowing or eliminating some of the 
exemptions set forth in Section 13. In 
1946, for example, the Senate Committee 
on Education and Labor reported favorably 
on a bill which, among other things, would 
have made subject to the act all employees 
of any employer “engaged in any activity 
affecting commerce.” The committee also 
recommended bringing under the act chain 
stores and stores in the retail trade and 





1% It might be noted that 1.4 million of these 
5.8 million were employed in industries where 
the applicable minimum wage was less than 
50 cents per hour. 

1% 77 Monthly Labor Review 103 (January, 
1954), Table C-1. The data for North Carolina 
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were taken from the monthly bulletin of the 
North Carolina Department of Labor for Novem- 
ber, 1953. 

2 S. Rept. 1012, p. 17, Committee on Education 
and Labor, 79th Cong., 2d Sess. 
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service field whose annual sales exceeded 
$500,000. Broadening the coverage language 
to encompass “industries affecting com- 
merce” and narrowing the exemption for 
retail trade and service establishments were 
recommended by the Secretary of Labor in 
1949.7 When the 1949 amendments to the 
act were finally enacted, however, they did 
not alter in any important way the essential 
nature of coverage and exemptions under 
the act.” Failure of legislators to agree to 
extending the act to encompass industries 
or activities “affecting commerce” appears to 
be rooted in the fear that such broad legis- 
lative language would be used by adminis- 
trators to bring all kinds of “purely local 
business” under the act—activities which, 
it was declared, Congress did not intend to 
cover under a federal minimum wage. Such 
activities were deemed to be within the 
province of the states for regulatory purposes. 


When the Fair Labor Standards Act was 
passed, in 1938, the hope was expressed that 
the entrance of the federal government in- 
to the minimum wage field would encourage 
the states to adopt similar laws or to 
liberalize existing ones. This hope has been 
far from realized, however. While a few 
states have revised their laws to provide 
statutory rates or to improve them in other 
ways, not a single new state has been 
added since 1938 to the list of those with 
minimum wage legislation in effect. Only 
22 states now have minimum rates in force, 
and many of these rates are so low as to 
be completely ineffective in relation to cur- 
rent wage and price levels. Only about half 
of these 22 states can be said to have active 
minimum wage programs. During recent 
years a number of bills to increase the number 
and effectiveness of minimum wage laws have 
been defeated in state legislatures, but often 
only after bitter and prolonged debate.” 


Proposal for Joint 
Federal-State Program 


On the assumption that a legal minimum 
wage can contribute toward improving the 





lot of the low-paid worker™ and with 
recognition of the fact that most of the 
poorest paid ones are outside the purview 
of existing legislation, the major problem 
becomes one of determining the best way 
to improve the adequacy and coverage of 
federal and state programs. As noted previ- 
ously, Congress has thus far been unwilling 
to expand the scope of the federal law to 
include such relatively low-wage industries 
as retail and service trades and agriculture, 
which account for more than half of all 
workers not subject to either state or fed- 
eral minimum rates. Nor have the states 
been willing to act to cover such workers. 
In fact, a seeming stalemate exists, and it 
would seem in order to devise means of 
breaking the stalemate. If neither Congress 
nor the states are desirous of acting sepa- 
rately to improve the existing dual system, 
perhaps an alternative approach involving 
joint action might prove more effective. 


The approach suggested here would use 
latent federal powers to induce or prod the 
states into action in a way analogous to that 
used to force the states to adopt unemploy- 
ment compensation laws. In the case of the 
latter, the federal taxing power was used 
as a lever to bring about state action, re- 
sulting in the present federal-state unem- 
ployment insurance system, with primary 
responsibility for the program being centered 
in the states. In the case of the joint federal- 
state minimum wage program suggested 
here, the federal power to regulate inter- 
state commerce—interpreted as broadly as 
constitutionally permissible—would be used 
to induce states to enact and improve mini- 
mum wage laws. 


In essence, the plan calls for an initial 
broad expansion in the scope of the FLSA, 
establishment of new federal minimum wage 
standards, and a gradual surrender of jurisdic- 
tion in the minimum wage field to any state 
that had an effective law with standards com- 
parable to those of the federal law. For 
ease of administration it would probably 
be best to limit the federal-state program 
at the outset to a few sectors of economic 





*t House of Representatives, Committee on Ed- 
ucation and Labor, Hearings on Amendments to 
the Fair Labor Standards Act of 1938, Vol. 1, 
pp. 13, 16 (81st Cong., 1st Sess.). 

* The 1949 amendments made a number of 
minor changes in the coverage and exemption 
provisions of the act, the net effect of which 
was to decrease the number of workers subject 
to the act. Thirty-eighth Annual Report of the 
Secretary of Labor (1950), pp. 194-199, 274-275. 

** A review of these state legislative activities 
is usually given in reports prepared by the 
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Women’s Bureau of the United States Depart- 
ment of Labor, summarizing the proceedings of 
annual minimum wage conferences of state and 
federal representatives interested in the field. 


**Cf. the President’s statement to the Con- 
gress in January, 1954: ‘‘While minimum wage 
laws do not get at the fundamental causes of 
poverty, they can make a useful contribution 
toward its reduction.’’ Hconomic Report of the 
President, transmitted to the Congress January 
28, 1954 (Washington, United States Govern- 
ment Printing Office, 1954), p. 102. 
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activity; agriculture, retail trade and service 
industries are suggested. 


Briefly, the suggested plan would involve 
major amendments to the Fair Labor Standards 
Act and might be worked out along the 
following lines: (1) The act’s scope would 
extend to all activities or industries affect- 
ing interstate or foreign commerce; (2) 
the existing exemptions granted by Section 
13 to agriculture and to retail trade and 
service establishments would be repealed; 
(3) employers in these industries would be 
required to pay a minimum hourly rate (or 
rates) which would be fixed in the statute; ” 
because the wage levels prevailing in these 
industries are generally much lower than 
those in industries already subject to the 
act, such as manufacturing, the initial rates 
would probably need to be lower than 75 
cents, in order to ease adjustment problems 
in low-wage areas such as the South; (4) 
the act would provide for the convening 
of industry committees whose function wouid 
be to raise the initial rates for agriculture 
and retail and service trades to the level 
set for the rest of covered industry as 
rapidly as economically feasible; these com- 
mittees would commence functioning two 
years from the effective date of the act; (5) 
provision should be made for the exemption 
of small “family farms” and small retail 
and service firms, at least at the outset, in 
order to simplify the enforcement problems; 
(6) the act would stipulate that its provi- 
sions would not apply in any state that had 
a law with standards at least as high as 
those of the federal law; (7) some kind 
of grants-in-aid arrangement would be es- 
tablished to help states to defray the ad- 
ministrative expenses incurred in setting 
and enforcing minimum rates. 


To effect the suggested arrangement, a 
broad extension of the scope of the Fair 
Labor Standards Act would be required. 
Though Congress has refused to sanction 
broadening of the act up to now, the attitude 
of legislators might be quite different if 





expansion of the act were a part of a plan 
for gradual surrender of all minimum wage- 
fixing activities to the states,” if ‘“famil) 
farms” and small retail and service stores 
were exempted entirely and if the initial 
statutory rates were low enough not to 
create critical adjustment problems for major 
areas or segments of industry. Presumably, 
such a plan would also carry favor with 
those who are genuinely concerned about 
the extent of existing federal regulatory 
authority and would like to see transfer of 
some activities to the states. If the states 
are as concerned as they purport to be over 
any expansion of federal power, the provi- 
sions outlined above should afford sufficient 
incentive to them to enact their own mini- 
mum wage laws, thus rendering federal 
action in the field unnecessary. 


In conclusion, it must be emphasized that 
this plan for joint federal-state action in the 
minimum wage field is not presented as a 
panacea for all the ills of the existing dual 
systems, but rather as an alternative ap- 
proach to which policymakers might give 
serious consideration. While it might be 
wise at the outset to limit the joint venture 
to certain types of industries, as suggested 
here, successful functioning’ of the program 
in these areas might make it feasible to 
turn over to the states entire responsibility 
for enforcing the Fair Labor Standards Act, 
with Congress and federal authorities con- 
tinuing to establish basic standards. Ulti- 
mately, then, the minimum wage program, 
like unemployment compensation, would 
be actively administered and controlled by 
the states, with the federal government ex- 
ercising only general review functions to 
ensure that the program continues to meet 
the fundamental objective as expressed in 
the preamble of the Fair Labor Standards 
Act, to do away with “labor conditions 
detrimental to the maintenance of the minimum 
standard of living necessary for health, 
efficiency, and general well-being of workers.” 


[The End] 





% “Affecting commerce’ language is used to 
define the scope of the National Labor Rela- 
tions Act and the Labor-Management Relations 
Act of 1947. 

2 At the risk of climbing out on a limb, the 
author would suggest an initial rate of 50 cents 
per hour for the South and 60 cents per hour 
elsewhere. Allowances would also need to be 
made where employees receive tips and per- 
quisites. Anyone who thinks these rates too 
low to be effective might reflect on the fact 
that in 1953 the average hourly wage paid by 
power laundries to flatwork machine finishers 
(an important women's job) was 29 cents in 
Macon, Georgia, 32 cents in Jackson, Missis- 
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sippi, 36 cents in Columbia, South Carolina, 36 
cents in Montgomery, Alabama, and between 
40 and 55 cents in eight other southern cities. 
‘Earnings in Power Laundries in Mid-1953,"’ 
76 Monthly Labor Review 1307 (December, 1953). 


*t Possibly the opposition of trade associations 
in the retail and service trades might be soft- 
ened somewhat by such a proposal. In opposing 
any change in the exemption given these indus- 
tries under the Fair Labor Standards Act, 
their spokesmen have frequently argued that 
minimum wage regulation in these fields, be- 
cause of their alleged ‘‘local’’ nature, belongs in 
the province of the states. 
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The Cover: 
How America’s Garden Grows... 


THe ARRIVAL of the Lenten 
season ushers in the busiest time of the year for the 250,000 
who are employed in and connected with America’s florist in- 
dustry, for Easter is the holiday when the greatest number of 
\mericans put the slogan for the Society of American Florists 
into effect and “say it with flowers.” 

A: special census of horticultural specialties, which was 
part of the agricultural census for 1950, indicated that sales 
by producers amounted to $322 million for the year 1949. 
Cash receipts for florist crops (cut flowers and potted plants) 
were $423,130,000 for the year 1953—a 30 per cent increase 
which was brought about by a combination of factors: (1) an 
increase in greenhouse production, primarily as the result of 
great advances made by the research and experiment stations 
in the control of diseases and insects; (2) new acreage devoted 
to outdoor flowers, especially in California and Florida (in 1949 
Florida’s chrysanthemum crop was nil; in 1953-1954 it was 
worth $600,000) ; and (3) improved transportation and freight 
facilities. United Air Lines reports that its No. 1 revenue 
producer in air freight is cut flowers. 


THE INDUSTRY is highly con- 
centrated: Twenty-three states account for 91 per cent of all 
production. The five leading states (California, New York, 
Pennsylvania, Illinois and Ohio) produce 46 per cent of the 
total crop. Seventy per cent of all flowers are produced in 
only 100 counties, with Chester County, Pennsylvania, ranking 
first, according to the 1950 census. The census lists 12,427 
firms as producers, and 70 per cent of the total production 
was accounted for by 1,773 of those firms. 


Our COVER features the Cornus 
florida—the flowering dogwood—which is cultivated for its 
ornamental foliage, its beautiful white or pink flower heads. 
The botanical name Cornus comes from a Latin word meaning 
horn in allusion to its hard wood. “Dogwood,” it is said, 
comes from the English word “dagwood,” a shortening of the 
term “dagger-wood,”’ as the wood was used for daggers 
(skewers) by butchers. 


Cover photograph by H. Armstrong Roberts. 




















